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THE

PREFACE

' SINCE the former Volumes of Mr. Sexjeant Sulkeld’s
Reports were published with the approbation of the most emi-
hent professors of the Law, it may not be improper to inform
she Reader, that the following Cases were undoubtedly col-
lected by the same hand.

This will be very evident to those who read and compare
them with the former, because the same judgment and perspi-
cuity runs through the whole ; and as an indubitable proof,
that these Cases are genuine, the Original Manuscript, from
whende they were transcribed, written by the Author’s own
hand, is now in the possession of the Editors, and may be
seen by any pérson that desires il.

This Volume contains more than four hundred and forty
Cases; and although the names of some of them have been
already printed, yet they are only the nawes,and not the mat-
ter, since the arguments hoth of the Bench and at the Bar are
generally new ; aud in all of them some new matter is added,
which renders this Collection a proper Supplement to those
that have been alrcady printed.

There are likewise some (‘ases abridged in the following
Collection, which may he found more at large in the cotem.



1y PREFACE.
porary Reports ; but even these may be of some use, because
they are placed mfder proper titles in imitation of Rolle’s
Abridgment ; and’it may reasonably be presumed, that the
Jearned Serjeant would not have abridgbd any Casgs, but
those that were suitable to such titles, and very well worth
observation.

-
. -~
)

And since Orders made by Justices of Peaée, concerning
the removal and settlement of the poor, have of late made a
considerable title in thc Law, and since it appears by the
Autllol s former Reports, that he took particular care to state
the resolutions of the Judges in such Cases, the Reader will
find in this Volume several judgments in Cases of that nature,
and those digested under proper titles, which were never yet
printed in any Book of Reports whatsoever.
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ABATEMENT:

1. ANONYMOUS.
[Mich. 4 Ann.]

AN administrator brought an action of debt on a bond; Matter inbar
the defendant pleaded in abatement, that administration was ":“mbe
grauted to another, and upon a demurrer it was insisted, Spotefnent.
that though this is matter in bar, yet it might be pleaded
in abatement: for so it is in the casc of outlawry and
property, which may be pleaded either in bar or in abate-
ment: but per Holt, Ch. Just. it was ruled, that the de-
fendant should answer aver, for matter in bar must not he

pleaded in abatement.

L . ]

2. KEMP ». ANDREWS.
[Mich. 2 Will. 3, B.R. Rot. 289.]

IN trover and conversion, the plaintifl' declared, that he, g v, 200,
together with 4. and B. both now dead, and whom he Whereapleaia
survived, being possessed of a ship and goods, lost them, ;:;:,‘Ii’_f’.'bm
and that the defendant found and converted them to his ment.
own use, who pleaded in bar to the action, that the said
A. and B. made their wills in writing, and thereby ap-
pointed several executors and died, and they in their life-
time, together with the plaintiff, were possessed of this
ship and goods as merchants, and that there is np survi-
vorship hetween merchants, and so concludes in bar; and
upon demurrer to this plea it was adjudged ill in bar, but
it had been a good plea in abatement (a).

(a) It seems the last point cannot among merchants survives, but not
be correct, as it is ruled, 2 Salk. 444. the duty.
1 Ld. Raym. 340., that the remedy

Satxewp, Vou. Il P



A woman may
execute an oftice
by herself, or by
deputy.

Vide Callis on
Sewcrs, 201,

2 Inst. 382,
2Cro. 18.

4 Inst, 311,

Str. 1114,

2 T. R. 395.

2

ABILITY AND DISABILITY.

ANONYMOUS!
[Mich. 2 Ann.]

A WOMAN was appointed by the justices to be go-
verness of a work-house at Chelmsford, and Mr. Purker
moved to quash the order, because it was in the nature of
a house of correction, and so the office was not suitable to
her sex: but per Powel and the rest, absente Holt, Ch. Just.
It is a good appointment, and she may be capable of exe-
cuting the office either by herself or deputy, as the Lady
Broughton did, who was appointed keeper of the gate-house
at Westminster.

Where the title
is to a thing in
gross, 4 man is
nct bound to ue-
cept at by pur-
cels

Ls -snr is not
honnd to accept
vast of the reot.

©mue the
«if’ is not

ACCEPTANCE.

ADJUDGED, that where a man is entitled to a thing in
gross, he is not bound to accept it by parcels; as for in-
stance, if A. be bound to deliver a ton of wine to B., and
tenders part of it, B. is not bound to accept it.

So where the lessor distrains for rent in arrear, and the
lessec tenders part of it, the lessor is not bound to accept it;
but if he distrain for arrears due at several days, on which
it ought to be paid. and the lessee tenders the arrears due
on such a day, the lessor is bound to accept it. The case
is the same if the lessor bring an nction of debt insteuc of
distraining for the rent due on several days, but if there is
no tender of any part, and the lessor get judgment for the
whole, it is now become an entire duty, and if upon exe-
cution sucd out the lessce tenders any part of it, the lessor
is not hound to ~ccept.

So in detinue for divers parcels of goods, if the plaintiff
get judgment for the whole, and after execution taken
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forth the defendant tenders some part to the plaintiff, he is beund to accept
not bound to accept it. part.
Lecase for years, rendering rent, proviso to he forfeited 3]
if the lessee aliened or assigned to another; the lessee No entryfora
aliened, and the executorof the alienee paid the fent to the 5‘;’3‘;{:’;‘%’
lessor, and though it was not alleged, that hedid know the the rent,
lease,was * ullened, (giz.) by assignment to another, but on- p5¢e3 Rep

_ly.that he (the lessor) knowing the other to be the execu- Cro. Fiis. 453,
tor of the assigitee, hud accepted the rent of him; it was ad- Mgor4%. G
Judged he should not enter for a forfeiture against hisown ¢ro, Fiz. 715,
T accepignee, for it shall be intended he had notice of the #2 Cro. 39.

=assignment, if the contrary doth not appear. See  Witch- ! 8ol Bep- 309.
col’s case.

So if the lessec covenant for him and his assigns to repair, vide post 47.
¢he assignee of the lessee by his accepting such assignment
is liable, for this is a covenant which runs with the land.

T'he husband and wife made a lease of the lands of the Dyer 195
-wife, then the husband died, and the wife married again, Rolle475.
and this sccond husband accepled the rent. Adjudged, that by
guch acceptance he had aflirmed the lease, even quoad the
wife herself, because she had resigned her election to her
second hushand, and he by his acceptance of the rent had
aftirmed the lease,

Lease to W. R. for life, rendering rent at Michaelmas, 1Tnst.211.
with a clause of re-entry for non-payment; the rent was !1eou 262
in arrear, and afterwards the lessor brought an action for
the rent.  Adjudged, that notwithstanding this action he
(the lcssor) might still eutez fora breach of the conditjon,
for the action for the rent did not aflirm the lcase, hecause
it shalkbe intended to be brought as for a duty due npon
the contract; but if he had distrained f8r the rent not be-
ing paid on the day, then he can ngver afterwards enter for
a breach of the condition, because the distress aflirms the

» continuance of the lease.

A gift was made to the husband and wife, and to the %v':l'l’- 64.
heirs of their bodies, they afterwards made a lease of the phes e bone
lands, reserving rent onsuch a day, with a clause of re-en- is vo alfiraace
try, then the husband died, and the rent being in arrear the ©fthe lewse.
issue in tail accepted it. Adjudged, that this was no af
firmance of the lcase as to himself, because the tent was
not due to him whilst his mother was living; but it had
bten otherwise, if he had accepted it after her death.

Adjudged, thatan acceptance of a collateral thing iz no Acceptancc of
bar to a title of frechold, and that an aceeptance of reut ;‘f'l',,’;,',f:‘,:tfm v
after the day of payment will not bar a rizht of entry vest- bartoa right of
ed by non-payment, hecause the rent being a duty, and 7 4
owing, the party might well accept it; but it is otherwise [4].

» after a distress taken, or if the rent is accepted at another

;lay subsequent, for this affirms the continuance of the

case.
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2. ANONYMOUS.

Aceeptance of LEASE for years upon condition to be void, if the lessee

rene villmot - assigns over the term; he afterwards made an assignment,

. and the lessor knowing it accepted the rent. Adjudged,

gg:&:“_’%ﬁ_ this will not thake the lease good, because it was absolute-
: ly void beforc the acceptance.

—t

3. SMITH v. ARNOLD.

L]
*Cap.3% As- THE statute* 32 H. 8. enables a grantee ofa rever-
signee is lablet gion toenter for a condition broken, and to bring an action
which run with of covenant, &c.e The casc was, lessee for life covenants
'1":;:';;:- 19, for himself, his exccutors and administrators, to 1 build an
Vide 3 Wils, 25, outhouse on the lands of the lessor, and afterwards the
Comyns, Cgve-  Jessee for life assigns his estate to 7. S. The question
nant, C. 3. was, Whether such assignee might be charged in an action
of covenant, if the outhouse was not built? It was insisted;
that he could not, because the assignor had covenanted only
for himself, his cxecutors and adninistrators, leaving out the
word assigns, which is very true: But adjudged, that the

$2Cro.125.  assignee by the } acceptance of the possession of the lands,

g“l’ﬂ’po& had made himself subjectto all the covenants which run
Moor 399. with the land, of which repairing is one, building is ano-

ther, and ta such he is bound without being named by that
special word assigns, but not toeany collateral covenants.

4. “,AIILIS ('8 WOOD.
‘When part of LEASE for years was made to 7. S. rendering rent,

e oot wn Which being in‘arrear the lessec died intestate, and admin-

sction against an_istration was granted to the defendant, against whom an
'v"i:’l"e":,m"f;” action of debt was brought for rent, who pleaded, thatthe
" intestate had assigned the term, and that after such as-
sigument the lessos had accepted rent of the assignec.
The parties were at issue upon the acceptance of the
rent, and the plaintiff had a verdict; but because part of
the rent became due pending the action, the plaintiff could
never get judgment.

L ]

[5] 5. PARKER v. WEBB

Granteeofare. THE case was, the lessor being scised in fee, made

mn':‘?a';:"’ a lcase of the lands for years to the defendant, render.

theasigamentof ing rent at Michae/mas and Lady-day, in which leasc the



ACCEPTANCE. 5
defendant covenanted to pay the rent, &c.; afterwards the the term. p Ve
lessor granted the reversion to the plaintiff, to which grant Co Lit. 385, a.
the defendant attorned, and an action of covepant being 3 Lev. 233.
brought against him.for non-payment of rent, he pleaded, (z:g?“n'h.:.'m.
that he had assigned his term to D. D. before thé grant of
the reversion made to the plaintiff; and upon ademurrer to
this plea, per Holt, Chief Justice, it is ill; for he ought to

_havye sct forth, that tht plaintiff had accepted rent from the
assignee, or that he had notice of the assignment; but if
that had been pleaded, the plaintiff should still have judg-
ment, hgcause he, being grantee of the reversion, may

*maintain this action against the lessee, even afier the as-
signment of the term, and though he had accepted therent
after vuch assignment; and this he might do upon the ex-
press covenant of the lessee to pay it, whieh is a covenant
that runs with the land.

ACTION IN GENERAL.

ADJUDGED, that a sci*e facias, or any writ to which 2 Wilsan 251.
the defendant may plead, is an action, or by which a plain- ulk. 603.
tiff may recover.

In personal actions, if the plaintiff is bArred, as in an ac- Vide3 Wils.304
tion of debt or accompt, he can never bring the same ac-
tion again, nor hath he any remedy but by writ of error, or
altainting the jury.

But in real actions, if the plaintiff is barred he may re- ¢ Co.7.n
sort to a higher remedy; asif he is barred in an assise, he
may bring a mortd’ ancestor; if in a furmedon in descender,
he may bring a formedon in reverter or-remainder.

If a man recover in trespass he shall not afterwards have 4 Rep.4a.
mayhem, for it is to get the same recompence agdin; but Moor, pl. 416.
he may have an appeal of robbery, because the judgment yei,. g,
is"not for damages, but against the life of the defendant.

*Where two are bound jointly and severally in a bond, %,‘;'”-6,7'5-
and the obligee gets judgment aguinst one and takes him "[ *6
in execution, yet he may proceed against the other, be- ]
cause the debt is not paid or satisfied (a).

' (o) B.4T. R pa. 825. That the ceed.a;aimt the drawer or indorser af-
holder ofa bill of exchange may pro- ter taking an accepter in execution.
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ActioN PoruLaAr.

And so he may, if the sheriff suffer him, whom he had
in execution, to escape.

One promises to pay W. R. 40l. (viz.) 10/. on such a day,
and o on till all js paid; an action lies upon the first fail-
ure of pyment. '

So it is im*covenant, and so it is in a recognizance.

1Cro. 2él. 1 Inst. 292.

Owen 42.

1 Cro. 241.

2 Saund 337,
Vide Co. Lat.
292. b.

Buil. N. P. 168.
1 H. Bl. Rep.
550.

Comyns, Ac-
e/t

tion, K.
Co. Litt. 232,
2 Wils. 80.

Cro. Eliz. 68,
110.

Vide Comyns,
Pleader, C. 19.
St. 16 & 17
Ch. 2. ch. 8.

But if a bond of 40l is given conllitioned to pay, (viz.)
10/, on such a day, and so on, debt will ndc lie till the last
day.

But if the bond is to pay 20/. on such a day, anq 20.. on
such a day, there debt will lie upon the fisst failure; there:
fore there is a difference where a bond is to pay 401 (viz.)
10/. on such a day, and 20/. more on such a day, because
in the case of the widelicet, though the duty is entire, the
videlicet divides the parcels.

But where a man is bound in a bond (with condition) to
pay 100!. (viz.) 50L. on sucha day, and 50/. on such a day,
debt lies upon the first failure, because the condition is
broken. .

Where it appears upon the record, that the action is
brought before the cause of action arises, either in the de-
claration or in the verdict, or otherwise by the plaintiff’s
own shewing, he shall never recover; but where it is a
matter alleged by the defendant, but not insisted on, so
that issue is taken upon another point, and the truth of the
fact alleged doth not appear, there the plaintiff shall have
judgment, if he recover. ‘

(7]

*Rast. Entr.

433.
$Rast. Entr.
126, 193.

ACTION POPULAR.

ADJUDGED, that the king has no privilege in an ac-
tiorr quz tam pro domino rege, &r. and that the prosecutor
may pray a tales without the consent of the attorney-gen-
eral, and he may nonsuit.

Et per Holt, Chicf Justicc: Where a certain penalty is
given by a statute to the party grieved he necds not join
the king, for it is like a private act, only for his benefit.

But it lies for: *indicting a man in a foreign country; it
lies for a tscandalum magnatum, for the king is prejudiced
by the act, which is the ground of the action.
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It liez against the sheriff if one taken upon a eapias utla- Rol\. Abr. 1.
gatum escfpe, or against the rescuer, if he be rescued; but %ﬁ,‘{%}nﬁl’ 62e.
the plaintifi’ is not bound to bring it in lam quam, &c. but =/'31°l§ *l‘hgkn
may, bring debt alone in his own name. _E! nola, in these 379° Comyns,
cases, though the action is in the tam quam, the plarty shall Actign uponsta-
have all the damages; but in some cases, as upon the stat- 0t &%
ute of hue and cry, and the statute for not appearing as a
witness, being serveddwith a subpena, the party may either
bring debt or case; if he bring debt, he must sue without

“ the king, for the debt is not due to him, but to the party
grieved; but il he bring an action on the case, he must

esue in the tam gaam, for the action is founded on the tort
only, and that is to the king as well as to the party, per
Holt, Chiefl Justice.

% Nota, The following rule was made by the Court in Raym. 479.5.C.
. January 1682. That all clerks of the assize and associ- g'f;‘t‘l"r‘:f brosnd
“ ates do return the postens in all popular actions and inform- postessin all
¢ ations qui tam, &ec. into the respective offices from whence Populgr astions.
 they issuc, and to receive their fees for the returning
% thercof at the trial from the party, for whom the verdict
“ shall be given; and that the masters of the respective
“ offices, to whom the said posteas shall be returned by the

* ¢ clerks of assize, shall send a note into the Exchequer to
“ the clerks of the estreats, that the sheriffs of the respee-

“ tive counties may be charged with the same.”

ACTIONS ON THE CASE. (8l

Good and mnot good, where brought before the Time
of JAction.

1. ROGERS ». REARSBY.
[Pasch. 2 Annee. 2 Ld.Raym. 870. S.C.]

IN ejectment, the demise was laid on the 20th day of Oc- The Suoin-day
tober; ‘upon not guilty pleaded, the plaintiff had a verdict, ypa oo
and it was moved in arrest of judgment, that the *essoin- mi:le ‘::3 Inid,

an o

o day, which in the law is accounted the first day of the 2% Aad. 240
term, was on the same 20th day of October, on which the Yido17. R.
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demise was laid, and so this ejectment was brought by the
plaintiff before he had any cause of action; but this ob-
Jection was not allowed; for per Curiam, the action and
the wrong may be upon one and the sume day, and this
being b original may be sued out after the commence-
ment of tha term, and returned, especially in so long a
term as Michaelmus term is; but admitting it to be a slip,
the defendant should have taken ddvantage of it upon
oyer (a). .
(a) Vide Barnes 340. Dougl. 215, 459. 1 T. R.149.

— e

2. BLACKHALL ». EVANS.
(Mich. 3 Georgii (b).]

Battery l9jd to IN assault and battery, upon not guilty pleaded the plaintiff
bedonconaday had a verdict; it was objected in arrest of judgment, that
e 29 the battery was laid to be committed on a day * not come
when the verdict was given; but this objection was disal-
lowed, because it being impossible it should be committed
1 Hob. 189, 245, after the verdict was given, it is as if no time at all had,
¥T.S. b been laid in the declaration, for an t impossible time is no
time, and in such case it can never be intended that the
jury gave damages for a battery which was not then done:
itis true, if the plaintiff had laid a time after the action and
before the verdict, the damages must be intended to be given
fo. the baltery then donc, that is, at the time of the action
§ Cro. Eliz. 68, brought; but that ought not to he I, because at that time

n,,.,'f‘m_ the plaintiff had po cause of action. .

(b) This seems evidently to be the M. 8 Wm.3.; for that case in Comyns
same case which is reported 2 Salk. 12. is intitled Blackhall v, Heal.
662., by the name of JActon v. Eels.

— B

(9] 3. SMITH ». WESTHAL.
(1 Ld. Raym. 516. S. P. Comyns 49, 50. S.P.]

429Car.2.cap.  BY the statute of :|| frauds, &c. it is enacted, That no
AT em. action shall be brought upon any ement, which s not to
orandum in wii- be perfurmed within a year afler the making thereof, unless
:;’:g“q"c:‘m there be a memorandum of the agreement in wrilting, and
Bourknire v.  signed by him who is to be charged therewith. An agreement
Darnell. was made, that in consideration of 5/ paid by the plain-
tiff to the defendant, he (the defendant) promised to pay
the plaintiff 10/ upon his day of marriage, which happen-
ed about 9 years ;ﬁgr this agreement; and now an action
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being brought upon this promise (a), it was adjudged, that
a memorandum in wriling was not necessary in this case,
because the murringe might have happened within a year
after the agreement made (b). . .

(a) This was not the point in the
cause, but cited- as a former determi-

nation, wod adwitted. Wide the re- 3 Bur, 1278.

— e

4. SAWEN ». HULBERT.

IN trovr the plaintiff’ had a verdict, and it was moved
in arrest of judgment that the declaration was ill; becruse
the conversion was laid on a day certain’in Mecharimas
term, and the declaration was general as of that very term
without a day certain; as memorandum, that on such a
day, and therefore it must relate to the first day of that
term, and it 50, then this action was brought before the
phintifl had sy cause of action, because it was brought
as on the first day of the term, and the conversion, which
jis the foundation of the action, was laid in the declaration
to be after the term began.  But per Ilolt, Chief Justice,
it is well enough, if the bill was filed after the cause of
action accrued, for there was no action depending till that
very time, and the filing the bill was on a day certain.

.
——

For Moalefeasance, Misfeasance, and Negligence.

5. KEEBLE ». HICKERINGHALL.

CASE, &c. in which the plaintiff declarcd, that he was
Eosscssed of a decoy pond frequented with ducks, of which

e made great gains, and that the defendant knowing
and maliciously intending to deprive him (the plaintiff)
of the use and benefit of his said decoy pond, did on such a
day and place, at one time, discharge and shoot off six guns,
and at another time jfour guns to fright away his ducks, &c.
upqn not guilty pleaded the plaintiff*had a verdict; it was
objected in arrest of judgment, that the defendant stood
on his own ground, and so could not be guilty of a tres-
pass in the close of the plaintiff; besides the declaration
is ill; for the plaintiff did not sct forth how many ducks
were frighted away, or if he had, it had been ill, because
being wild-ducks,” he had no property in them. Iholt,
Chief Justice. A decoy pond is a kind of trade, and of
great profit to the owner, and by the same reason that an

SarkeLp, Vou. Il 3

port in 1 Iul. Raym. 316.
(b) Vide ac. 1 Sulk. 280. Sir, 34,
1 Bl Rep. 353.

In trover, the
deel: aue vag
ﬁ( woral, a» of
Michuelnias
term, and the
CULBYETSIN) Was
lad on a day
certam in thag
term, and yet

Vide Str. 1271.

Case lies where
the plaintiff had
a ion

without any
property.

(10}
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‘Where the
whole term was
assigned by pa-
rol, the asignor
cannot have an
action, because
he hath no resid-
uary interest.

Vide 1 Salk. 13,

*6 Anne,
cap. 31.

[1]
4+ 10 Anunz,
osp. 14.
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.
action will lie for malicious words spoken by onc iradesman
of another, it will Jic for a malicious act done by one to
aunother, for in both cases it is prcjudicial to the plaintiff.
If one man keeps a school in such-a place, another may
do so 1kewise in the ramc place, though he draw away
the scholars from the other school, it is true, this is dam-
num, but it is absque ijuria; but he must not shppt guns
at the scholars of the other schodl, to fright them from
coming there any more. And as to the® other objection,
the plaintifl needs not shew how many ducks were frighted,
because it is impossible for him to do it, and thqugh they
were wild, yet they were fluminee volacres, and id {8
plaintiff’s dccoy pond, and so 1 his possession, which is
suflicient witkout shewing that he had any property in them.

D $ W

6. WIIEELER ». BAKER.
[Mich. 8 Gulielmi.]

LESSEE of a house for 3 years, assigns it to . R. for
3 years by purol; the housc was atterwards burnt, and the
assignor brought an action on the case against the assignee
for damages.  Adjudged, that it would not lie, because he
had no residuary intcrest in the house, ncither is he liable
over to the lirst lessor, because the assignment was lawful:
The cause had been the same, if he (the plaintif) had de-
mised to W. R. for 5 years, for this would only have
amo:ntied to an assignment of his term, so that he gains
1o reversion by it; it is truc, it had been otherwise, if the
lease had been by indenture or estoppel; hut if the lessee
had assigned for%¥wo years, he might have an action against
W. R. the assignee, hecause there was a reversion in him
(the lessee); and in such case it is always necessary for
him to declare, that he had an interest adtune ventur’ (viz.)
when the house was burnt.  But this action is now taken
away by the statute * 6 Anne, by which it is enacted, That
no action shall be maintained against any one in whose
house or chamler.any fire shall accidentally begin; and if
any action shall be brought, the defecndant may plead the
general issue, and give this act in evidence, and if the
plaintitf be nounsuit, discontinue, or a verdict be against
him, the defendant shall have treble costs. Proviso; that
nothing therein shall make void any agrecment between
landlord and tcnant. This act was only temporary for
three ycars; but by another statute anno 110 Anne, this
clausc was made perpciual.
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7. COGGS ». BERNARD.

(Trin. 2 Annee. 2 Salk. 733. the Pleadings. 2 Ld. Raym.
’ 909. 8. C. (a) Comyns 133. %, C.]

(N an action on the case against the defendant for his
negligence in performing what he had undertaken to
do;. there was a verdict for the plaintiff, and it being ob-
jected in arrest of judgment, that in this case there was
no considcration to entitle the plaintifl' to an action, for
the defeadant was to have no award; and it did not ap-
pear, that he was a common curricr or porter, so that by
custom o1 usage he might lawfully claim a reward. Holt,
Chief Justice, in argning this matter, declared, That if
the agreement had been only exccutory, (. e.) if the de-
fendant had assumed to take up the hogshead of brandy
out of one cellar, and lay it down in another, (which was
this case,) and had not done it, this action would not have
laid against him, like the case ie 11 IL 4. 33. when the
action was brought against the defendant, upon a pro-
mise to build a house for the plaintiff by such a day,
which he had not donc; it was held, that the action
would not lie, for the reason before mertioned; but that
differs from the principal case, because the defendant had
actually entered upon the performance of the thing which
he had promised to perform, and the plaintiff relying on
the defendant’s promise, had trusted him to do it, who by
his negligence had deceived ‘him, and it is the deceit which
is the ground of this action; it is true, the defendant
was not-bound to enter upon this trust, but if he doth,
he must take care that the plaintiff be not damnified by
his neglect. He admitted, that thcre was a contrary re-
golution * in Yelv. (viz.) That if W. R. deliver goods to
L. R., and in consideration thereof he promise to redeliver
them; yet no action will lie against him, if he doth not
redeliver them; which resolution is not law. That in
1 2 Cro. it was otherwisc resolved, (viz.) where money was
delivered to one to pay over to another sine mora. Ad-
judged, that an action would lic against the defendant,
if he did not pay 1t over; for though he had no benefit
by this undertaking, yet, if he take the trust upon him, he
is bound to perform it. See 3 H. 6. 36. Ouwen 141.
Keilw. 160. He likewise held, that where a man carry-
ing goods is of a public employment; as a carrier, wharf-

1"

LSnlllc_. 26. st
nse lien

the d«ﬁ.-nd:lflatl,
where he enters
on athing agreed
on, aud doth not
perform it.

* Yelv. 128.

12 Cro. 667,

(a) Vide the report in Ld. Raym. discussed at large, Fide also Jones

where the whole law of bailmentis on Badments.
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*Lib. 3, 100,

Where the ac-
tion i grounded
on the posses-
sion, the plamtifT
necds ot shew a
title

(5. C.Comzns 7.
4 Mod. 414,
418,

12 Mod 97.
Skiu. 621.
Comb. 370.)

*2Cm. 43,
122. Cm, Can.
Sands ver, T're-
fusis. 1 Vent
256. 8. P,

Cro. KL 335.
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inger, hoy-man, or master of a ship, he must answer all
eveats, excepting only the acts of Gud, and the cnemes of
the king, und that this is a politic establiskment, ior ihe
safety ol ull persous concerned, and whose affuirs necessi-
tate theth to entrust such carriers; for by this means all
privatc combinalions hetween them and highwaymen, and
other robuers, ave prevented, which canngt casily, be dis-
covered. Butil a bailill or fuctdr carrics go s, ai,d'is
robbed, he is not liable to the ow ner, though he hath a pre-
minm, because it isorly a particular oflice, and a private
trust; he doth die best bie cany and it weuid be upreasuna-
ble to charge hun with @ trust further thaa the nature of
the thiug put~it in his power to pecform.  Thesamne law
of a fartor: Therefore sf he is robized, he shall not be
chargeable, foreit is suflicient, i he takes the same cage
that *he owner himself would bave done. But where goods
are dejivered to be carried gratis, or to do any thing ahout
them, wiihout any reward, which is called by Bracten *
mandatuni, ad in o Knginh, acting by commission; this also
obliges Lim to a diligent management and care of the
goods, whidiis implied in the very undertuhing; and
though tae trust was voluntory, yet by the breach thereof,
a fraad is put upon the deliverer, which is a sufficient
ground to support this action.

— e

8. BIRD ». STROUD.
[Trin. 8 Will, 5. B. R.]

CASE, &ec. in which the plaintiff declared, ‘That he
being possessed of a tenement, (to which he had and
onght to have a way,) and (o which he had, and ought to
have, common of pasture in D., the defendant had digged
ceney-boronghs taere, por quod, &c. Upon demurrer té
this declaration, the defendant had judgment in C. B., and
now upon a writ of error in B. R. that judgment was af-
firmed: The objection was, That the plaintiff had not
shewed any title (S this common, cither by grant or prescrip-
tion, and adjudged he need not, hecause the action is
grounded upon the * possession, and it doth not appear but
that the defendant issa mere stranger; besides the title is
not traversable, but to be given in evidence upon the trial
of the issuc (a).

(a) Vide Str 5. 8 Wils. 456. 2 Bl turbance B. Pleader C. 59.
R. 817, 926. Comyns, Action for Dis-
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9. BUXENTINE ». SHARP.

[Pasch. 8 Will. 3. B, R. 2 Salk. 662. S. C. 1 Ld. Raym.
. 169. cited. 2 Stra, 1264. 8. P]

THE plaiutiff declared, That the defendaitt kept a bull Action will net
which-used to run at men, but did not say sciens or scienter ; L{‘;ﬁl:f‘;“i:'l'&'
and this was adjudged ill after a verdict, because the ac- out saying wi-
tion will not lic, unless the owner knew the quality of his enter:
bull, and it cannot be intended that this was proved at the
trial, begause the plaintifl’ is not bound to prove more than

is laid in his deélaration.

10. JENKINS ». TURNER. [13]
. [1Ld. Raym. 109. S.C. Salk. 662. S.C.] .

., THE plaintiff declared, That the defendant kept a Case against the
boar, ad mordendum animalia consuer’y and that he knew of ;1;{“:;;,';';‘,‘,‘;;,
this quality; after a verdict for the plaintiff) and a motion which used to
in arrest of judgment, this declaratinn was held good, :’;:‘;:;’3‘,‘:‘:":%
though it was objected, that animalic mentioned in the mals, good.
declaration might be frogs; for it shall be intended the

proof al the trial was, that this boar bit such animals as

will support the action, otherwise the jury would not have

found a verdict for the plaiptiff; and have given damages.

There was another objection to this declaration, (vi%.)

That the defendant cannot know what animals he is to

defend Against; but it was answered, no evidence could

be given of killing or biting any animals but of such of

which he had notice. ’

——

11. CROWTHER » OLDFIELD.

[Pasch. 2 Anne. Rot. 233. B.R. 2 Ld. Raym. 1225. 8.C.
1 Salk. 170, 364. 8. C.]

CASE, &c. for disturbing him in his common, in which 6Mod. 19.
the plaintiff declared, that he was Scised of a messuage, | ook 360"
&c. parcel of the manor of W. ten? per copiam rotulorum Where u copy-
curie cjusdem manerii ut tenen’ custumarius in feodo simplici :‘&'_‘L":g";n :g-
secundw’ consueludinem manerii, and that he and all the te- the words tent?
nants of the said manor, had, time out of mind, common :‘:l;i""“i‘“mn
on the wastes of the said manor, for all beasts levant and , °
,couchant upon their copyholds. This declaration was ad-
judged ill after a verdict which had found it to be parcel

of the manor, as the plaintiff’ bad sct forth in his declara-
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tion, because the words ad voluntatem domini bting left
out, it doth not appear to be copyhold; so that taking it to be
Jreehold and not copyhoid, then the prescription should have
been by a que estute at common law, in his own mame,
and not 1n the name of the lord. In arguing this case,
{lolt, ChicfJustice, said, that a copyholder hath right of
common, cither as belonging to his estate, or to hix. land;
that where it helongs to his estate, and as such he claims
common in the lord’s waste, there, it tire copyhold is in-
franchised, the common is lost and extinguished, for that
continues when the estate is gone: the other comaon is as
belonging to lis land, (viz.) where a copyholder hath common
in the wastes of another manor, in that case th¢ common
is not lost by an infranchisement of the copyhold, because
though the estare is gone, the land still continues. It was
argued for the plaintiff in the original action, that this
title set forth in his declaration (admitting it to be bad)
ought to he recited as unnecessary and surplusage, and the
rither, because there was no occasion for him to set forth
any title; he had the possession, that is sufficient againgt
the defendant, who was a stranger and wrong-doer, which
is very true; but if he will set forth a title, as he Liad done
in this case, and that title is inconsistent in itself, a verdict
will not help it; now here he could have no title as a
- opyholder, because it doth not appear that he held ad vo-
bantatem domini, and he could have nonc as a _freeholder,
because he had prescribed in the manor, so that his title
heing absurd and inconsistent, the declaration must be ill 3
and for that reason the judgment in C. . was now af-
firmed in B. R. for defendant in error (). .

a) It appears contra, by the reports judgment in C. B. was reversed.
in 1 Salk. and Ld. Raymond, that the

Postes. Gaming.
1.) 6 Mol 128.
ndebitatus as-

sumpsit will not

lie fur moncy
won at play.

Holt 329. S.C.

DO

12. SMITH ». ARY.
{Hill. 2 Annee. B. R, 2 Ld. Raym. 1034, S.C.]

THE plaintiff declared, that in consideration he had
agrced ‘and promised the defendant to play at such a
game, and to pay what he lost, the defendant promised
to play, &c. and to pay, &c. and sels forth, that they
played, &c. and that the defendant lost so much, which
he had not paid; cumgue etiam, he (the plaintiff) had won
so much money ad ludum pred’, the defendant in consider-
ation inde, promised to pay, &c. Upon a demurrer (b) to
this declaration; it was insisted for the plaintiff, that the

(b) It appears by the report in Ld. motion in arrest of judgment.
Raymond, that this was decided on a
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mutual promizes in the first count must be understood as
if repeated in the second, (viz.) that the playing was upon
the same agreement, being alleged to be won, ad fudim

red’  Sed per Curium, the second count is not the better
for the first, for they are scparate and distinct, sc:that the
agreement laid in the first will not go to the gecond; and
that an, indebittitus assumpsit will not lic for moncy won at
play, so there was nothing but * mutual promises, and debt
will not lie upon'a promise, nor by consequence an fndcbi-
latus, but there must be a consideration, or a quid pro quo,

&c.

—— § G

13. ROE z. HAUGH.
[Pasch. 9 Will. 3. in Camera Scaccarii. 8. C. 1 Salk. 29.]

, THE case was, B. was indebled to 4. in 4217.; and C. in
consideration that A. would accept him to be his debtor
for the 42/ due to the said A. by and from B. super se
assumpsit & eidem A. fideliter promisit yuod apse ensdem 421.
would pay to him. And an assumpsit was brought against
C., averring him jfore debitorem ipsius 1., without saying,
that B. wwus dischurged ; and upon non ossumpsit there was
a verdict for the plaintiff in B. R., and which was afier-
wards aflirmed in the Exchequer Chumber, for being alter a
verdict, they held they ought to do what they could fo help
it; and thercfore not taking it as a promise only on tke
part of C., because as such, it could not bind him, unless
B. was discharged, they construed it to be a mutual pro-
mise, viz. that C. promiscd A. lo pay the debly and in consid-
eration thercof, A. promised to discharge B.

—

14. BUTCHER ». ANDREWS.
[2 Salk. 751. 'The Pleadings.]

IN assumpsit the casc was, the father was bound: by his
promise to pay the plaintiff’ so much money as he should
lend the son, and for such goods as he'(the plaintifl’) should
let the son bave, so as the money lent, and the goods sold
and delivered to him (the son) did not exceed 51. T'he action
was brought for 5/ money lent, and likewise for 5 L. being
the value of the goods sold and delivered, and likewise for so
much money mutuo dar’® & accommodat’ to the son at the
father’s request. Upon non assumpsit pleaded, the plaintiff
had a verdict, and 3/. dumages: But upon a motion in ar-
rest of judgment, this verdict was set aside; for it is plain,

* Hob. 18, 88.

1 Vent. 51, 44,
96,153. llard,
486. 3Lwv. 118,

What shall be
mutual promiscs
aftera verdiet.

[15]

1 Salk. 23. S. C.
\Where an action
is brought. for
morc than the
defendant pro-
mised to pay, it
is not good.
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6 Mod, . 248.
Where there is
a collateral un-
dertaking ‘or
the act of ano-
ther, it must be
in writing. See
antea, Smith
versus Westhall.

[16]
*29 Car. 2.
eap. 3.

Vide 2 T. R.80.
Cowper 727.
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the defendant would not be indebted for more thar 51,
because he engaged for no more, and if the jury had given
more it had been naught; it is true, they gave but 3L
damages, but yet that will not help the declaration, which
was for 31. money lent, and for 5I. the value of the guods deliv-
ered, and it doth not appear to the Court, but that the de-
fendant hath paid 54 already; and this now claimed is

over and above. .
15, BOURKMIRE ». DARN.ELL. .
[Mich. 3 Anne.] .

ASSUMPSIT, &c. in which the plaintiff declared, fhat
the defendant in consideration he, (tire plaintifl,) at the in-
stance and request of the defendant, would lead and de-
liver to one Joseph English wwem spudonem of him the sai
plaintiff; to ride to Reading in Berkshire; hic (the defendant
assumpsit, and promised to the plainiifl, that the si.d Joseph
should re-deliver the said geldiag sately to him tae plamnuflc
Upon non assumpsit pleaded, the evidence at the triai was,
that the said Joseph English would have tired the gelding
of the plaintiff, but could not prevail with hun till the de-
fendant came, and did undertake for the re-delivery : upon
which the counsel for the defcudant insisted, that the
plaintiff ought to produce a nole in writing of this agrce-
ment, which being over-ruled, there was a verdict for the
plaintiff; and it was moved in arrest of judgment, and per
Curiam adjudged, that it was void by the * statute of
Jrauds, because iv was a collateral undertaking for the act
of another, and in such case the statute requires, that it
must be in writing. The difference is, where the whole
credit is given to the undertaker, in such casc the third person
is in nature of a scrvant, and there is no remedy against
him; itis true, the undertaking is good, but it is not within
the statute, and therefore not requisite it should be in
writing; but where the undertakcr comes in aid only to
procure or obtain credit for another, so that the remedy
may be¢ against both, this is a collateral undertaking for
another, and made void by the statute if it is not in wri-
ting. Et per Curiam, In the principal case the plaintiff
may maintain an action of detinue against Joseph English,
upon the original delivery of the gelding; and thercfore
this promise, made by the dcfendant, was to answer for
the act and default of anrother, for which reason the ver-
dict was sct aside.
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16. HUTTON ». MANSELL.
[Pasch. 8 Annee. ]

CASE, &c. by a feme sole, in which sle /M clared quod
«um she had agreed and promised to marry the de-
fendant, he in. consideration thereof, promiscd to marry
her. Upon non assumpsit pleaded, the cans:: was tried be-
fore Holt, Chief Justice, and thc promise of the man was
proved, but no actual promise- on the woman's side, yet
he held there was sufficient evidence to prove that the
woman likewise promiscd, because she carried herself as
one consenting and approving the promisc of the man.

17.  SAVILE ». ROBERTS.

{10 Will. 3. at Guildhall, coram Holt, Chief Justice. 1 Ld.
Raym. 374. 8. C.]

“ CASE for causing and maliciously procuring the plain-
tiff to be indicted for a rviot. It was held by Holt, Chicf
Justice, it is not suflicient that the plaintilf prove he was
innocent, but he must prove express malwe in the defeud
ant; he likewise held, that this action is not grounded
upon the conspiracy, but upon the damuge, and therefore
the plaintiff must prove hix damages, otherwise the action
will not lie; but in a writ of conspiracy it is otherwise,
and where such a writ is brought, if onc is acquitted thie
other cannot be found guilty.

S Gere

18. SHEER ». BROWN.
[T rin. 2 Annee, B.R. 2 Ld. Raym. 899. S. C. 1 Salk. 26. 8.C.]

INDEBITATUS assumpsit, in which the plaintifi’ de-
clared, that the defendant being indebted to him for
goods sold in so much moncy, in consideration thereof
super se assumpsit, there was judgment by default, and npon
a writ of error brought, it was objected, that the decla-
ration is ill, because it did not set forth, that the Jefendant
* promised, and it might be a stranger: but per Curiom, it
can never be intended, that a stranger promised, or that
the plaintiff himself promised, and there is no other per-
son in this record to promise, but only the defendant; it
is true, if there had been two or more defendants, it
might have been otherwise, because in such case it would

SaLkerp, Vou, IIL 4
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AcTIONs oN THE CASE.

)

have been uncertain which of them had made the promise;
and per Gould, Just. the difference is also between a col-
lateral promise and a promise by operation of law: for in
the latter case it is well, but not in the first. See 3. Cro.
913. Noy 50. .

e

19. COLLEGE OF PHYSICIANS v ROSE.
[Hill. 1705. B.R]
L

IN a special verdict, in an action on the case,’the jury.

"€ found, that Rose the defendant was an apothecary, and sent

for by a sick person (of what distemper non constat); that
he came to the patient, and becing desired to send him
something in order to his cure, he accordingly sent him
some bolus’s, and this being without any license, the ques-
tion was, Whether it was practising as a physician? and
per Curiam, 1t is, for the making up and compounding
medicines is the business of an apothecary, but the judg-
ing what is proper for the cure, and advising what to take
for that purpose, is the business of a physician; therefore
let the distemper be what it will, the prescribing and ad-
vising what is fit for it, is the business of a physician,
though wiihout a fee, but that rarely happens; so the
p‘l_alintiﬂ' had judgment, but it was reversed in the House
of Peers.

—-'ﬁn

20. ASHBY ». WHITE.
[Mich. 2 Annee, 2 Ld.,Raym. 958. S. C. 6 Mod. 45. 8.C.]

CASE against the constables of Ailesbury in Bucks, for
obstructing the plaintiff to vote, and for refusing to receive
his vote at the election of burgesses for that borough, to
serve in parliament; upon not guilty pleaded, the plain-
tiff had a verdict, and upon a motion in arrest of judg-
ment, three judges held, that this action would not lie till
the parliament had decided, whether the plaintiff had a
right to vote as an clector (a).

But Holt, Ch. Just. was of a contrary opinion, ss. That
the plaintiff had a right to vote, and that in consequence
thereof the law gives him a recmedy, if he is obstructed,
and that this action is the proper remedy.

By the common law of England, every commoner hath
a right not iq be subjected to laws made without their
consent, and because such consent cannot be given by

(a) Judgment for defendant reversed. 1 Bro. P. C. 45.
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every individual man in person, by reason of number and
confusion, therefore that power is lodged in their repre-
sentatives, elected and chosen by them for that purpose,
who.are cither knights, citizens, or burgesses.

That the election of knights of shires is by fréeholders,
and this isa right which they have in respect of their free-
holds, arising Yrom and inseparately incident to such free
Rolds; for before thes statute of H. 7. every freeholder,
though of never %o small a value, had a right to vote at such
elections; and though this was confined by that statutc to
freeholds of a certain value yet it is still a right, as it was

* at common law, and anncxed to the estate, and therefore it
is areal right or franchise.

As to boroughs, some are not tncorporate, but are so by
prescription, and their representatives are ¢hosen by burges-
ses, who vote ratione burgagii & ratione tenure, and this like
the case of a freceholder before-mentioned, is a real right
annexed to the tenure in burguge.

In other boroughs which are incorporated and subsist by
eharter, the right of election is a personal right granted to
the corporation, for the use and benefit of the members
thereof’; for though in point of prender it vests in the cor-
poration only as an inheritance; yet quoad the exercise and
enjoyment, it is distributively the personal right of every
individual member of the corporate body, for they are per-
sons who are represented, and therefore they are to pay the
wages to the person whom they choose; and if they refyse,
itis to be levied upon the respective members of the cqr-
poration.

And as this is a personal right, so it cannot be given but
toa corporate body; and though my * Lord Hobart would *12Rep. 120
have it good in a place incorporafe, and this by way of
ordinance, yet that is not law, and all the other judges were

. against him.

The right of citizens to vote for their representatives is
of the same nature and built upon the same foundation,
and nowise different but in point of eminence, as cities are
more worthy and eminent than boroughs.

This is a noble franchise and right, and therefore not
without a remedy where it is opposed, for want of*remedy
and want of rightare convertibles. ,

—

21. HARECOURT » HASTINGS. [19]
[Pasch. 4 Will. 5]

IN an action on the case for fees and wages, the defend- No sdvan

"ant pleaded in abatement, et petit judicium de billa, & il betaken(a

quod billa pradicta cassetur, for incertaintics in the declara- uponsples in



19 Apprrion.

:\:{;ﬂ‘r,ﬂeﬂt. the tion, and insisted upon muny errors therein: sed per Cure-

1o derur **8" gm, it shall not be allowed for the defendant to take ad.
vautage of any errors in the declaration upon a plea in
abatement, but he oaght to demur, for-he was ruled to. an.
swer over. :

‘l.',sgm' 260, Cusc, &c. against a tuilor, in which the plaintiff decla-

) rcd, that he (the plaintift’) employed him to' make a coat,
and that he made it lam inepte & tnariificialiter, that it was
of no use to him; upon a demurrer to this declaration it
wasl lx;,ld naught, because non constat, wherein it was
spoiled.

Awte, pa. 12. P Cuse, in which the plaintiff declared, that he bé’ing seis-
ed of such a close had a way, &c. and that the defendant
stopper 11, adjudged good, because possession is a good title
agiunst a wrong doer.

2 Vent. 78. Case against a carricr, and declares for four silver cups
& wno poculo argenteo, and not uno alio poculo, &c. adjudged
good; for il it be aliud, the damages shall be intended tg
be given for it; if it be idem & non aliud, then it is only
tautology, and in that case the damages may be rightly

given.
22. BROOKS ». HAYNE.
Raym. 245, THE plaintiff; who was an attorney, was employed by
m‘ﬁﬁf"&?ﬂf‘_ 7. S. who made the defendant his exec,utor, and died, and
tute3 Jac. afterwards the plaintifl brought an assumpsit against this

against an action s . wveoral fi . v i
brought by an _CXCCULOT for scveral fees, and for so much money laid out

attorney, that he in prosecutling and defending several suits at law for the
mgf‘:lﬁ;‘“" 3 testator; and sets forth, that he had demanded the money

and good. © 7 of tho testator in his life-time, and of the executor since
his death, and that neither the one nor the other had paid
;gipi"s-.“‘ g, 16 &c. The defendant pleaded the statute * 3 Jac. and

Bull. N. P. 145, that the plaintiff had not given the testator, or to this de-
fendant, any bill of charges, according to that statute, be-
fore the action brought; and upon a demurrer to this plea,
per Curiam, it was adjudged a good plea.

-

[20] ADDITION.
] ———

1 Bult. 296. AN addition after the alias dictus is ill; as for instance,
§ o8 where the indictment was against . R. alias dictus W. R.

21con. 383.  de H. for this is no addition.
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* Vor where the pracipe was Richardo Joyner, civi & pan-
nario London, aliasp;?cl?: Richardus Joyncroy;c London ap:n':'-
ger, adjudged, that without the alias dictus, there was no
addition of the vill;-and that if the party, is not sufficiently
pamed in the first part of the writ, the alias canmot aid or
help it, because it is only to make the writ agree with the
deed, but it i8 not material, for it is ncither answerable,
traversable, or issuable.

Et per Holt, Ohief Justice, If W. R. of Wills, commit fe-
lony at Westminster, he is always indicted by the name of
W. R. de Westmonast. and the practice being always so,

* this may properly be said to be his addition.

Debt against . R. de H. yeoman,alias dictus W. R. de H.
son and heir of R. R., and so charges him as heir;'this was
adjudged ill, because the writ doth not 8ame him heir in
the premises, but in the alias dictus.

Trespass against . R. de H. chandler, the defendant Cro.Eliz. 334,
Pleaded in abatement, that he was a gentleman, and upon a Comyns, Abate-
demurrer to this plea it was adjudged ill, because he did ment, F.20.
mot deny that he was a chandler; and if a gentleman excr-
cise a trade, he may be called by the name of his trade,
though he is a gentleman.

MHE—

2. THE EARL OF BANBURY » WOOD.
(2Ld. Raym. 987, 8.C.]

IN a homine replegiandu, the defendant pleaded in abale- 1 Salk. 5. Ad-
snent, there was no addition of vill or place of abode in the dition not neces-
s . ! ry in a homine
writ, §c. and upon a demurrer to this plca, he was ruled replegiando.
to answer over; for, per Curiam, an addition is not neces- Mod; Cus- 85
. y . ro. Fliz. 148.
sary, because the pluries replevin, upon which the Court { Wiis, 244,
,holds plea, is not the original writ, but the original writ is Comyns, Abate-
vicontiel, and no process of outlawry lies upon it, and there- ™" **
fore it is not within the statute; also since there isno ad-
dition in the first writ, there must be none in the pluries,
for that must not vary, but pursue the first writ on which
it was founded; and though the statute of H. 5. says, there
shall be an addition in all original writs where exigent lies,
get that must be intended where proceedings are upon the
rot.writ. '
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(a) In this

5 |

ADMINISTRATION.

ADJUDGED, That administratidn of, the goods of a
Jeme cozert ought to be granted to the husband, for he is the
next and nearest friend; the care of the funeral belongs to
him, and he might have recovered or released whataver be- .
longed to her.

Butif the wife was an executrix to another, then, as to
the goods which she had in that capacity, administration
must be granted to the next of kin to the testator (a).

Where there is a brother and sister of the half blood, admin-
istration may be granted to the sister, because she is in
equal degree of kindred; but if the sister is marricd, thert
it must be granted fo the brotker, and not to her and her hus;
band, because in effect it makes the husband administrator,
who is not of kin to the intcstate, and if she die the hus-
band would still continue administ-ator, and so might pos-
sess himself of the whole personal estate, which is contrary
to the *statute.

Where an executor refuses, or dies before probate, ad-
ministration shall be granted to the next of kin of the in-
teslate ewm testamento annex’, unless there is a residuary le-
gtitee, and then it must be granted to him.

The husband made his wife executrix, and gave her the
residue of his moveable goods and chattels; now if the wife
die before probate, administration must be granted to the
next of kin to the husband, because the whole residuum was not.
given to the wife; but if the whole had been given to her
(viz.) all his debts, goods, and chattels whatsoever, then *
administration might be granted to the next of kin of
the wife, because she was made a residuary legatee of the
whole. R

At common law the ordinary might repeal an administra-
tion at pleasure, but now since the statute 21 II. 8. when
once it is duly granted according to the statute, it can-
not be repealed, for his power is then exccuted; but if
it is not duly granted according to the statute, as for in-
stance, if granted to a wrong person, in such case he may
repeal it and grant it to another, for he hath not execu-
ted his power. Sed nofa, If the administration is re-
pealed for want of form in the grant, in such case the or-

case the administration bonis non of her testator.

is not of the goods of the wife, but de



ADMINISTRATION. \ 12
dinary 'must regrant it to the same person, though there
are others in equal degree.

Wihere an administration is repealed, because it should [22]
be granted to another, in such case all acts of the first ad- 5 ¢y, 460
ministrator stand good; but if it is rcpea]ed because there Raym.224.
is a lawful cxecutor, then all his acts are void. St 305,

. 1Salk. 38. Plowd. 280, 2 Lev. 183,
* Where a will is of lands and goods, the Court may
repeal upon an uppeal; but where it is of lands only they
cannot, because there they had no authority to prove, and
by consgquence had no authority to repeal.

e o

< SIR GEORGE SAND’S C4SE.

SIR George Sands administered to his son, and after- Raym.gs.
wards a woman pretending to be his wife, sued for a repeal, 31115, 403.
elsgs o :the 1=
“but a prohibition was granted, because the ordinary had naryhath a
an elcction to grant it cither to the father or wife, and had power Jud e
Fx}gzl;tjcgs:li::sepowcr by granting it to the father, per Holt, wltelrgl:l:.hgs
But where a feme covert died intestate, and the next of ﬁ,'::.:gﬁ_
kin to her obtained administration, and the husband sued
for a repcal, a prohibition was denird per Holt, Chief Jus-
tice, because in this case the ordinary had no power or
election to grant it to any person but to the husband; and
this is not within the statute, of H. 8., but within the stat-
ute of Ed. 3. *
Upon this issuc the defendant cannot give in evidence Of pleading
a judgnient not satisfied, because it is an administration of Plenc adminis-

another nature than he had pleaded. i‘“&??i.f.".‘lm

Allen 42. 1 Salk. 316. 3 Lev. 28.
" Payment of debts pendente breri is no evidence upon this
* issue, for the plea is plene administravit in the prater-tense,
and this evidence proves an administration only since the
purchase of the writ, and therefore the defendant must
plead it specially. .

In a scire facias, upon a judgment against the testator, if Al 47. 3Cre.
the defendant plead plene administrarit, it is ill upon a spe- Vide s Wma.
cial demurrer; because, by the plea, the defendant admits 117-
that goods came to his hands, and therefore he ought to
shew how he administered, that it may appear it was not
in paying of debts of an inferior nature, and this is in favor
of judgments; but upon a general demurrer such a plea
may be good, because the defendant might have paid other 1 s‘g“yﬁﬁs
judgments, and so shall his plea (which is confessed by the 4 Mod. 296."

, demurrer) be intendcd.

Nota, The proper plea in this case is riens infer maines Moor 858.

at the time of the testator’s death,
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ADMIRALTY.

SLATER ». MAY.

[Mich. 3 Annee. B. R. 2 Ld. Raym. 1071. 8. C. 6 Mod. 304.
S.C. 3 Danv. Abr. 351. pl.4. 1 Salk.42.]

ADMINISTRATOR, durante absentia W. R. executor,
brought an action of debt upon a bond, but did not aver
where W. R. was absent, or that he ‘was absent; per Curi-
am, It is reasonable the ordinary should have power to
grant administration in this case, and such administrator
is accountable to the executor, and we will intend him

beyond sea, but absence should have beeu averred in thiz
case.

Scamen lose
their wages
where the ship
is lust before she
comes to a .
* Sid. 129. p%r;
Mod. 442. DouE
520. Molloy, b.
2.5.710. 1 Sid.
179. 3 Bur.1884

Where an obli~
gltinn is suable
in the Admiral.
ty, and where
mot. 4 Inst. 139,

ADMIRALTY.

1. ANONYMOUS.
[Hill. 15 Will. 5. 1 Ld, Raym. 639. 8. C.]

UPON a prohibition to a suit in the Admiralty for ma-
riner’s wages, it was held, per Holt, Chief Justicesthat if a
ship is * lost before she arrives to any port of delivery, the
seamen lose all their wages; but if she is lost afler she
comes {o a port of delivery, then they only lose their wages.
from the last port of delivery: But if they run away,
though after they come to a port of delivery, they lose all
their wages.

e

2. KING v PERRY.
[Pasch. 1 Will. 8.

PER Holt, Chief Justice, an obligation taken in the
Admiralty to appear and sue there, is suable in that
Court, for it is a stipulation in nature of bail at common
law: But where there were 13 part owners of a ship,
and one of them refused to let her go to sea, where;
upon 2 stipulation was taken for the share of the party re-



ADVOWSON.

fusing, and afterwards the ship went her voyage; and this
stipulation being put in the Court, a prohibition was
granted (a), because the building the ship and the charter-
party were at land. * .

Adjudged, That where a master pawns the ship at sea,
the Admiralty hath a jurisdiction; and nota, he may pawn
to relieve the ship in extremity, for he being constituted
master of the ship, hath implicitly a power to preserve it
in cases of danger; but he cannot pawn it for his own
debt, because he has neither a property or power for that

urpose ;eand if the Admiralty should confirm an Ayputheca-
tion of that naturt, a prohibition shall be granted.

If a man give hond at sea for a debt contracted at land,
the, Admiralty have no jurisdiction, for one thing must not
only he done at sea, but the whole must concur to give
them jurisdiction; so if a debt is contracted at sca, and a
bond given for that debt at land; so if there be a contract
at land and a breach at sea, in these and the like cases the
<common law shall be preferred.

o8

(2]
Hob. 12." Moor
918. Wherea
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where not. Vide
Sue. 695, 1 hd.
Raym. 152, 805,
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(n) Vide ac. Carth.26. Comb.109. 255. Vide 2 Ld. Raymond, 1285, Str

Holt, 647. L. contra 1 Ld. Ruym.223, 890, 1 Wils. 101,

ADVOWSON.

——*——'—-

I. THE KING ». BISHOP OF CHESTER, & AL’ 1. Raym 292,

IN a quarc impedit, &c. it was held by I, Chief Jus-

in. 631.

2 Suik. 560,

tice, to which the Court agreed, that where an advowson 5 Mud. 207

is appendant to a manor, and the owner mortgages the ma-

bore an ad-

YOWSOn s in

nor in fec, excepting the advowson, that by this mgans it gow.ud where

is become in gross; but if the money be paid punctually

o I s appe nddant,
at agam

Vide

the day, then it becomes appendant again, and if it is paid 114, Raym.198.

after the day, it is appendant in reputation, and may pass
by the name of an advowson appendant in grant or other
conveyance, though in reality the appendancy is destroyed;
for if it is severed one instant from the manor, by the act
of the party, it is then gross, and not appendant.

. So where the owner of a manor, to which an advowson Comyns, Ad-
was appendant, accepts a finc of thc advowson, with a vewson, B.

Sarkero, Vor. I, 5



Co. Lit. 122.

Postea, tit. Ap-
rertainimg, 5. C.
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g Ld. Raym.197.
. (2,

1 Leon. 204,

ALEHOUSES.

grant and render back of every sccond turn; now for such -
turn the advowson is in gross, but for other turns the ap-

pendancy still continues: But if a man levy a finc of the

advowson, and aecepts a grant and render of every other

tarn, the appendancy is quite gone, because there was an

instant of time in which it became severed.

So where there are two coparceners of a manor, (6
which an advowson is appendant, ad they make partition
of the manor, without taking noticc of ‘the advowson, at
every other turn it is still appendant; but if there had
been any express exception of the advowson, it would then
be in gross. '

e ¢ e

2. REYNOLDS v BLAKE.
[Pasch. 9 Will. 5. in C. B.]

IN a quare impedit, it was the opinion of the Court, that
where there ave wo coparcencrs of a manor, 1o which an
advowson is appendant, and the whole demesnes are al-
lotted to one, and the services o another, by this mcans
the manor is destroyed, and the advowson becomes in
gross; but if one of them dic without issue, so that the
demesnes descend to him who hath the services, the manor
is now revived, and the advowson is appendant again,
because this was a severance by act of law.  See 17 Fd. 3.
38. 12 IL 7. 5. 8 Rep. 79. 1 Inst. 122. Bro. Quare
Imp. 118 (a).

() This was not the point in the cause.

An indictment
will not lic
where 4 statute
ereates an of-
fence, and ap-
poiuts the pu-
nishment.

ALEHOUSES.

1. ANONYMOUS.

THE defendant was indicted for kceping a tippling-
house without license, contra formam statut’: Upon not
guilty pleaded, he was found guilty; and it was insisteld
in arrest of judgment, that at common law any person

Postea the King might keep an alehouse in a fit and convenient place for
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that purpose; that this was a statutable offence, and the 3 edwards, that
penalty by the statute is, that the offinder shall be committed ) sq"%5. "
by two justices, and a recognizance taken ol him, with two

surelies, not to sell ule, &ec. and that this being the pun-

ishment by the statute, for that reason f an indictment } Paim. 383,
will not lie; and the Court * being of this opinion, judg- 2 Kol 2o 39.
ment was staid, though an express | case was cited to the * 26

contrary. ) {1 Mod. 34.

+ 2. STEPHEN WATSON'S CASE.
. [Mich. 13 Will. 5.]

THE samec point came in question again in Stcphen | 1Salk. 45.
Watson's casc, which is 1mperfectly reported in || 1 Salk.
by the name of Stevens versus Hatkine, the case was thus:

Steven Waltkins was indicted at the quarter-sessions, for
that he, on the first day of October,anno 10 Will. 3. and at
divers other days a.d timesat B. §c. without any ficence
from two justices of the peace, did keep an alchouse, and
sold ale and becr there contre pacem & contra formam statul’ ;
upon a demurrer to this indietment it was insisted,

I. That an indictment would not lie in this case.

2. That admitting it would lie, yet not at the scssions.

3. But admitting that it would lie, and at the scssions,

yet this indictment is ill in form.

First, This indictment myst be cither upon the statule ¥ Cap.
*5& 6 Ed. or upon the statute [ 3 Cur. 1. and both thete 1Cap.3.
stat rtes prescribe another method of punishing this offence,
whilh was made so by one or both ol them, and that{ me- § 2 Cro. 63,
thod and no other must be followed, and if so, then an in- (l"i‘?::'l-"“l“'“'

. . . oll, Rep. 390
dictment will not lie. :

(2. Point.) But admitting it will lie, yel not at the
scssions; for this is not an indictment upon the statute 4
Jac. 1. cup. 4. for sclling ale by the barrel without licence,
for in tbat case, by the very words of the statute, an indict-
ment will lic at the sessions; but this js an indictment up-
on one of the statules before mentioned, and neither of them
give the sessionsany power in this case, and they have no
power, but what is expressly given them by the statute.

(3, Point.) But thisindictment is naught in form, for the
caption is, that it was presented by the oath of twelve men
sworn and charged, without saying, § wdtunc & ihidem ju- § 1 Vent.6e.
ral’ & onerat’, and thereupon it was adjourned; but after-
wards, in Mich. 13 H7ll. 3. it was adjudged, that this in-
dictment would not lic, because it was a ngw offence crea-

+ted by the statute, and a particular method of punishing
the offender was appointed by the statutc, which should be
followed, and no other.
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2 Salk. 470.S.C.
Sessions cannot
suppress an ale-
house licensed
by two justiecs,
unless it is for
disorder.

5 &6 Ed 6.
cap, 25.

*Mod. Cases 86.
Ante Stephen
Watson’s

Case 26.

¥4 Mod. 144,
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ALEHOUSES.

3. THE KING ». RANDALL.

THERE is a short note of this case in 2 Salk.; but the
case was as follcweth, (viz.) two ordérs were removed by
certiorarf in B. R., which orders were made at the ‘ses-
sions in Middlcser, the first whereof recites, that whereas
R. Randall had lately taken a house at Hogsden, designing
to sell ale and beer there; and whereas the house had never
been inhabited by other persons than merchants and per-
sons of quality, and there were alchouses enough in Hogs-
den alrcady, thevefore it is ordered, that no /icence he grant-
cd to any house there, wherein ale was not formerly sold;
and that no licence should he given to Randall; ihe other
reciles, that whereas a licence was surreptitiously obtained
by Randall from two justices, to scll ale there, . that yet
he should be suppressed, &e. from drawing ale there, &c.
And now it was moved to quash these orders, because by
the statute 5 & 6 Ed. 6. the quarter-sessions cannot con
troul the authority of two justices in this matter; et per
Holt, Ch. Just. This difference hath been taken, (viz.)
where an authority is given to two justices to do a thing,
and from which there lies no appeal, there it may be com-
menced and done in the sessions; but if an appeal is given,
then the sessions hath not an original jurisdiction, it must
not be hegun there; as for instance per 18 Eliz. and 43
Eliz. till the statute 3 Car. 1. But here tae question is,
Whether the sessions can wuppress an alchouse licensed by
two justices of the peace? and adjudged they could not,
except it is for disorders committed, and thereupon t"ese
orders werc quashed.

— G

4. THE KING ». EDWARDS.

THE question*, Whether an indictment would lie for
sclling ale without a licencc, was again stirred, nothwith-
standing, the rcsolution in Stephen Watkins’s casc before
mentioned; and two judges were of opinion that it would
not lie; but per ITolt, Ch. Just. an indictment is more be-
neficial for the subject, becausc it is a summary way of
proceeding; and therefore il scems rcasonable that it
should lic in this case, notwithstanding it isan offence
created by the statute, and a particular punishment there-
by directed; and so it hath been adjudged in a parallel
casc; as forfinstance, it is prohibitcd by the statute 22
Car. 2. to travel witha waggon drawn with more than five
horses at length, this is a new law, and it is a ncw offence
to transgress it; but yet an indictment will lie against the
offcnder, though a particular punishment is directed by
that very statute which created the offence.
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ALIEN. See Discent per Totam.
See Trial 2..

et ———

PROGERS ». ARTHUR.
_ [Pasch. 5 Will 3. B.R. Rot. 531.]
INDEBITA'T'US assumpsit, the defendant pleaded, that ywhen a traverse

the plaiitiff was an alien enemy, born at Roan in France, mukes issue too
under the allegiance of, & The plaintiff replied, thathe {45y Saik. 6.
was born at Hamburgh, under the allegiance of the empe- Fost. 186.
ror, a friend of the king, &c. and traversed, that he was born

at Roan in France, &c. to which replication the defendant

demurred; and had judgment, because by the traverse Roan

is parcel of the issue, which is very immaterial, it being

foo strait; and instead thercof the plaintiff should have

traversed, that he was born under the allegiance of the

French king: Nota tamen, in a case hetween Groddeck and
Briggs,which was debt for an escape,the defendant pleaded Jones 261
that the plaintiff wasan alien enemy,born at Roan in France,

under the allegiance of the French king, &c. and the plain-

tiff replied,that he was a natural subject,born at Westminster

in the county of Middlesex; and traversed that he was born

in France; and upon demurrer the Court held this to be

an immaterial traverse, for the plaintiff should have rested,

and tendered an issuc upon his being born at Westminster.

The capacity of an alien may be considered, cither in 1 Vent. 417.
references to inheritances and to frecholds, or to goods and S 14 316-
chattels, as to nheritunces, &c. an alien may purchase by
his own account or contract, though he cannot retain
against the king, but he cannot take a frechold by action
in law, therefore he cannot be a tenaut by the courtesy;
nor an alien woman be tenant in dower; for the law doth

nothing in vain, therefore it will not give him or her a free- [29]
hold in the cases before-mentioned, because they cannot
keep it.

€hattels are either real or personal, now an alien is not !ob. 148.

capable of a chailel real ; as for instance, of a lease of lands; ::l:}:l gf,o

but an alien merchant may take a lease of a house to 1 Leon. 47.
dwell in, as incident to trade and commerce, but he is not g g™

capable of chattels personal. Co. Lit. 31, b.



29 AMENDMENT.

At common law, alease made (o an alienartificer, either
of a house or shop, was good between the parties, but for-
;}ds;zg 7. feitable to the king; but now, if a *shop is let to an alien
Vide Harg.  artificer, the lease is void by the statute 32 H. 8. and if the
Co. Lit.2.b.  Jessor brings an action of debt for rent, the lessee may
note 7. plead this statute in bar to this action; but if a house or
shop is let to an alien gentleman, the lcase is not void
within that statute, neither is it plgadable in bar to ah

action. ‘

AMENDMENT. See Variance.

AMENDMENTS are usually madc in affirmance of
Judgments, and seldom or never to reverse or destroy them:
By the statute of *Marlbridge it is cnacted, that de cetero
Jfines non capiantur pro pulchre placitundo, (i. e.) for leave to
amend vitious and bad pleadings, §c.; from which it may
be observed, that there were amendments at common lavw,
but then the party was to pay a fine for leave to amend, like
a fine pro licentia concordani; for he was to be amerced for
ill pleading, which amercemeht was due to the king; and
that being now taken away by this statute, il scems rea-
sonable that the party should pay custs upon in ameadment.
1 Salk. 51. There are but two statutes of amendmnents, (viz.) (4 Ed.
3. and 8 H. 6.; the one extends to process out of the roll,
(i. €.) to writs which issuc out of the record, and not to pro-
cecdings on the roll itself; and this last statute hath al-
ways been construed in imitation of the first, the intent of
it being to amcnd in matters precedent to the judgment
and to support the judgment itself, and to avoid writs of
. error. :
VideGilb.C.B.  The statute 16 & 17 Car. 2. is in the nature of a statute
F230] of jeofailes; it extends only to superior courts, and to the
. courts of counties palatine (a), and that only after verdict;
unless in some particular cases; by this statutc all defects
are amendable after verdict, which do not alter the merits
of the cause, nor the nature of the trial and issue.

(a) Vide 8t.5 G. c. 13.

tap. i1,



AMENDMENT.

Therefore where the matter of the suit is not actionable,
the judgment shall be arrested; so likewise where there
is a cause of suit, but the plaintiff hath took a wrong rem-
edy; as for instance, if he bring an action on the case for
words, which are not actionable; il he bring an action of
debt upon a bond before it is due, or debt for reut before
it is in arrear so if he bring covenant, and doth not assign
a suflicient breach, cr assumpsit, and doth not shew a suf-
ficient consideration, these are not helped by the verdict.

At common law original wrils were not amendable, be-
cause coming out of another court, they are not subject to
be corrected by'B. R.; but, in the case of the king, they
mizht be' amended in Chancery.

Buat now by the statute 8 H. 6. the Court may amnend
any fault in an original or judicial writ, if it is the mispri-
sion of the clerk.

Thus if the cursitor hath instructions to make out a writ
against IV, R. generosum, and instead of that he names him
muilitem, this mistake is amendable, for it must be imputed
t8 his negligence or oversight: butifhe is named generosus,
in the original, when it should be miles, and the cursitor
had no such direction, this cannot b.: hmendcd, because it
is not his fault, but the neglect of truc information by the
party himself.

If an original is precipe quod solvit, instead of pracipe quod
reddal, or hos hreve for hoc breve, it is not amendable by the
statute 8 I1. 6. because this must be imputed to the igno-
rance of the cursitor; it makes the writ without due form
which is required by law, for forma dat esse rci, and pre-
vents coafusion.

But by the later authorities, fulse Latin is amendable, as
in waste, if the wril is * destrictio instead of destructio, so
hos hreze for hoc breve or debet for debeant.

So debt in the debet when it should be in the detinet, per
stat. 16 Car. 2. amendable and want of pledges, in a suit
by original, because it is only matter of form, by which
neither the right of the cause or the nature of the trial is
altered; the like where the suit is by bill.

The omission of vi & armis & contra pacem was fermerly
held fatal, cven after a verdict, for it was held to be matter
of substance, because it brings a fine to the king, but now
it is amendable by the last statute: so is the omission of a
profert hic in curia after a verdict, but not upon a demurrer.

And by the same statute an omission of a capiatur or
misericordia shall be amended, and so it is if a capiatur be
entered * instead of a misericordia; so where an action is
brought by Thomas, and the judgment was quod Johannes
recuperet, this is amendable, for the mistake is only of the

Vide Gilb. C. B-
121

8 len. 1568
Blackmore’s
cace,

Hob. 129.

8 Rep. 159.

2 Saund. 39.
2 Vent. 171.
* 2 Vent. 173.
4 Rep. 44.

Sid. 379, 421

* 5 Saund. 308,
402.
Sid. 70, 143.

(3]
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Where the nisi
prius roll shall
be amended by
the ples roll.
*3 Cro, 435.

8 Rep. 161,

2 Cro. 444, 587,
157, 627.

Skin, 591.

Su. 551,

A record shall
not be amended
by the druught
below.

Vide Rep. B. R
semp. L. 205,

Whilst all is in
paper, it is not
within the stat-
utes of amend-
ments.

Galb. C. B. 143.

[32]

AMENDMENT.

name, which before was right in the record; and by the
statute, no fault shall impede the judgment which doth
not affect the merits of the cause, or the right of the party.

—

GREENWOOD v PIGGOTT.
[Trin. 7 Will. 5. B.R.]

TRESPASS for an assault and battery; the defendant
pleaded son assault demesne, the plaintiff replies, de son tort
demesne absque tali causa & de hoc ponit se super patriam &
pradict * Edwardus (which was the plaintiff’s name) simi-
liter, when it should have been the defendant’s name; the
original, the issee and the nisi prius roll, had both this mis-
take, but the plea roll was right. Adjudged, that it should
he amended.

%)
“o

SAUNDERS ». LENOIR.
[Mich. 1 Anne, B. R.]

IN a writ of errer, upon a jadgment in the court at

forthampton, the record removed being preccpton fuit, in-
stead of praceptum est, in the venire, and messes insicad of
misis; the draught below was right, it being drawn by the
clerk and perused by counsel; and now upon a motion to
amend the record by the draught (which the clerk swore
to be right helow) it was denied, because it was no more
than a private paper in their own custody, of which this
Court could not take any notice; and if this was done by
contrivance (as alleged) the defendant might bring his
action.

3.

L]

e

4. ANONYMOUS.
[Pasch. 7 Will. 3]

RULED, That whilst the declaration is in paper, the
Cotrt may give leave to amend any thing in it at pleasure,
hecause in such case it is not within the statutes of amend-
ments; but when once it comes in parchment the Court
can give leave to amend no farther than is allowed by the
statute, for it is then a record, and ought not to be dashed
or obliterated.

Nota, After a demurrer only given, but not joined, the
party cannot amend without leave of the court.

Where the r-ll varies from the original, the roll might
be amended at common law at any time; for the original is
a record of itsclf, and the entry of it on the roll is only ex
abundanti, though the usage is to enter it.



AMERCIAMENTS AND FINEs.
1)

So during the term, the Court might amend any mistake
in the roll at common luw, the roll is only the remembrance
of the Court during the term.

But at the common law after the term, the Court could
not amend any fault in the roll, for then the record is not
in the breast of the Court, but in the roll itself.

1
. —— § G

5. "WILLIAMS ». HOSKINS.
[Mich. 35 Anne, B. R.]

THE f)laintiﬂ" obtained judgment in ejectment for two
houses, ard brought a scire facias on that judgment to shew
cause why he should not have exccution of one house; the
défendant pleaded nul tiel record, and the Paintiff perceiv-
ing the fault, moved to amend it. Sed per Curiam, this
scire facias is a good writ, there is no fault in it to amend,
nd the Court will not alter it to fit it for the plaintiff’s pur-
pose in this judgment, whea it is probable there may be
amother judgment in ¢jectment for one house, and the de-
fendant having taken advantage of it, it shall not be
amended to falsify his plea.

.

3 Rep. 157.

1 Salk.52. By
the name of
Bucksome v,
Hoskins. Mod.
Cases 263, 310.
See Cm. Eliz.
760. Cre,Car.
162. 1 Roll. 197,
797. 240, 372,
which per Holt,
Ch. Just, is a
hard strain,

Sid. 7. 12.

AMERCIAMENTS AND FINES.

L]
L]

ot R ——
L]

' AMONGST the ancients all punishments were pecun-
ary, from whence the Latines properly say, solvere penas;
but in process of time this sort of punishinent became con-
temptible, and then for some crimes death cnsued.

All amerciaments and fines belong to the king, thus fines
upon original wrils and fines pro licenlia concordandi; and
the reason is, hecause the courts of justice are supported
at his charge; and wherever the law puts the king to any
charge, for the support and protection of the people, it
provides money for that purpose, and this is called vectigal
Judiciorum.

An amerciament is ordered by the Court, but affeered by
the jury, and a fine is not only ordered, but assessed by the
Court; and as for these amerciaments, which are ordered

«and assessed by the Court, upon officers, who are in con-

Saukenp, Vor. IIIL 6

DBracton 129.

[33)

8 Rep. 40,



1 Vent. 209,
270.
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1 Inst, 127,

4 Inst, 71
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AxcieNt DEMESXE.

tempt, or in default of their duty, these seem to be rather

Jines than amerciaments, though thcy are commonly so

called; and yet it hath been held, that where a pecuniary

penally is assessed by the Court upon an officer,. it is

properly an amerciament, but when on a stranger, it is a
ne,

Where the defendant is found guilty of & misdemeanor
upon indiciment, and fined, he canpot move to mitigate
the finc unless he appear in person; but he may be fined
though absent.

Wherever a fine and ransom is mentioned in ,a statute,
the word ransom imports a sum treble tv the fine, though
my Lord Coke in his Littleton tells us it is the same thing.

Where a statute imposes a_fine at the will and pleasure
of the king, that must be intended of his judges, for it is by
them the fine is imposed.

Where a statute imposes a fine certain upon any convic-
tion, the Court canuot mitigate it; but if the party come
in before the conviction and submits himsclf to the Court,
they may assess a less fine, for he is not convicted, aud
perhaps never might.

But though the fine is certain, yet the Court of Exchequer
may mitigate it. because it is a court of equity, and they
have a privy seal for it.

At a court-leet the steward told W. R. he was a resiant,
who replied, he lied; thereupon the steward fined him
20L, and adjudged good without a prescription so to do,
and debt lics for this fine. But if he fine the jury for a
contempt, he must fine them severally, for the contempt
of onc is not the eontempt of the other. 1 Roll. Rep. 32.

[84]

1 Salk. 57, 244,
1 Lutw.

Wl;erenreu;-

ANCIENT DEMESNE.

t. HUNT ». BROWNE.
[Hill. 1 Anne.]

THIS case.is put at large in 1 Lutw.; and in arguing
it Holt, Ch. Just. held, That a rccovery in ancient demesne

very, suffered in gvith double voucher is a bar to an estate tail, as it is in

a court of an-
cient demesne

the court of Common Pleas; for a good foundation of



ANCIENT DEMESNE. 3%

" such a custom must be supposed, and it is that which hath vith doutle
given this conveyance such etfect and operation: so like- good bur toan
wisc a recovery by defuult in that court is a discontinuance, estate tail,
as it is in the Comman Pleas, and a fine likewise is a dis- f&‘:"“’ %,
continuance, but no bar; and as to that point it is pot ma-
terial, whether the court is a court of record or not; for if
the actionsuedthere will recover a freehold, the discontinu-
anccis a necessary effect of such a recovery, for every recov-
ery recovereth adfee-simple, and cvery recovery of a fee-
simple, works a discontinuance ; and therefore a fine levied in
this court (if it is a fine) must be of the same consequence

«and effect as other fines are; and certainly a fire may be
levied of Jands in ancient demesne, in the court of the lord
of the mauor, upon a writ of right close, for it is agrecable
to'the power of that court in other instancese as for example,
that the Court may try the mise joined upon a writ of right,
which hath the same effect upon a non-claim as a fine hath;
and the tenants of such lands would be under this great
disadvantage, that no fine at all would be levied of their
lands, if it might not be levied in that court, but their pri-
vileges can never be intended to be to their disadvantage.

—To all which the Court agrecd.

—— G

2. KITE v LAURY.
[Hill. 7 Will. 3. B.R.]
IV ejectment the defendant pleaded, that the manor of 1 Salk. 56, By

Bray is ancient demesne, and that the lands in question feyame ol
arc heldsof the said manor, and pleadable by wrt of right It isthe tenure
close in the court of the lord of the manor. ‘The plaintiff {hatis traversa-
replied that the lands were in the parish of * Bray, and being pleadable
were frank-fee and pleadable at common law, and traver- in e lords .
sed, that they were pleadable in the court of the munor; row 1047, 1048,
and upon a demurrer to this replication it was argued, Show.271
that the precedents were othierwise, for it is the tenwre, and [* 35 ]
not being pleadable in the court of the manor, which is tra-

versable; for that is but a consequence of the tenure, to

which the Court inclined, saying, that where ancjent de-

mesne is pleaded, in such case the party (to make a full de-

feneg) must either take issue upon it, or traverse the ten-

ure of the manor, or that there was a fine levied, or com-

mon rccovery suffered, and so rely upon the estoppel, and

pray judgment, whether he shall answer to it as ancient

demesne, contrary tosuch fine or recovery. And nola, That

where ancient demesne is pleaded, the defendant must

allege, that the lands are held of such mahor which is an-

cient demesne, and not that they are parcel of such a man.

or which is ancient demesne.
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2 Lutw. 1146.
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AncieNT DDEMESNE.

3. ZOUCH v TIIOMPSON.
[Mich. 9 Will. 5. C. B. 1 Ld. Raym. 177.8. C.

A FPNE being levied of lands in ancient demesne, the
lord brought a writ of deceit against the tertcnant, and
against the heirs of the cognisec and the htir of the cog-
nisor, seven ycars after the fine had been levied; and de-
clared generally, that lie was lord of the hanor at the time
of the fine levicd, and yet islord thercof, without shewing
any estate specially; and in this case these pointgwere re-
solved, (1.) That a writ of deceil lies agifinst the cognisee’
himself as well as against the cognisor, because he is a
party to that fine which works a wrong and prejudice to
the lord of the thanor. (2.) That this writ lies against the
heir of the cognisor or cognisce because the fine worked a
rcal deceit and not a personal tort only, which dies with
the person of the tort-fesor, as in non summons, for it being
a wrong by which the lord is disinherited and barred of
his fines and other duties aring from the courts of his ma-
nor, it shall by no means dic with the person of the wrong-
doer. (3.) That the lord nced not shew any estate in par-
ticular, it is suflicicnt that he was dominus pro tempore, and
if his estate should determine by alicnation, the tenant
ought to plead it puis darrcin continuance. (4.) 'The five

cars non-claim is not material, because a fine may estab-
ﬂsh the right of another, but can never establish its own
defects.  (5.) This fine is cdram non judice, and merel
void: See Br. Fines 47. DBr. Descent 14. 21 Ed. 3. 20.
7 H.4. 28. 1 Leon. 290. Herne's Pleader 93. -

' ) G

4. SAVERY v». SMITH.

IN replevin for taking his cattle, &c. The defendant
made conusance for toll in Highworth market, demand-
cd of the plaintiff; which he refused to pay, and there-
upon he justified the taking the cattle; the plaintiff re-
plicd, that she is tenant of the manor of HanniNcpon in
Wirrsuire, which is ancient demesne, and that tenants of
lands in ancient demesne are quit of toll ir all places, &ec.
and upon a demurrer to this replication it was insisted for
the defendant, that the plaintiff had not made a good title
to this privilege, because she only set forth, that she is
tenant of the manor which is ancient demesne, when she
should have declared, that she is scised in fee of such lands,
&c. which she held of T. F., as of his manor of Hanning--
don, which is ancient demesne: But per Curiam, it is not



APPEAL.

necessary for such tenants to set forth what cstates they
have, either in fee simple or otherwise; it is suflicient for
them to allege, that homines & tencntes de antiquo dominico
ought to be discharged of toll, . they it was objected,
that the plaintiff had laid this privilege o genesal, for it
was Lo be discharged of toll generally, and in all places, §r.
when by law enants in ancient demesne are not discharged
of toll, but only of such things which arisc on their own
lands, and which are for the supportand ease of them and
their families; and the reason of this is, because these
lands wgre formerly in the possession of King Edward the
Confessor, or Kmg William called the Conqueror; and there-
forc in the Doomesduy-book, which wasmade in the 20th year
of his reign, they arc called, Terre Regis Kdwardi, and those
in the possession of King William are c:fled Terre Regis;
and when any of these lands were alicned from the crown,
the tenants werc obliged by their tenure to manure the

. King’s demesnes, and therefore to encourage them in that
labour, they had this privilege to he discharged of toll of
all things which did arise or grow on their own lands; but
when they turn merchants and traders in other things, they
are not within the reason of this privilege; sed per Curinm,
to be quit of toll in places, shall be intended of such things
in all places where he is tenant.

1 Leon. 231,
Cro. Fliz. 10
Ward versus

Knight.

APPEAI.. Secec Rcs.titution.

—

BY the common law a female might have an appeal as
heir to any ancestor as well as the male; but now, by
*Magna Charla, it is enacted, That nullus capiatur vel im-
prisonelur propler appellam feming de morle allerivs quam
vire sui.

[37]

Cap.34.

And where a woman brings an appeal of the Ylcath of ¢ Havwk.e.23

her husband, ne unques accouple in loyal matrimony is a
good plea; so is a sccond marriage, but an clopement is
not.

It lics at any time within the year and day, to be ac- } [0

counted from the death, and not from the stroke given;
but an appeal of robbery may be brought after the year.
Mich. 13 Car. James Gower’s case. .

2 Inst. 318.
ep. 42.

4 Leou. 16,

2 Hawk, c. 23.
8. 33.



1 Inat. 139.

2 Inst. 316,

@ro. Eliz. 196.
Hane's case.

7 Rep. 1.
Sid. 196.

Cro, Eliz. 605.
Holland’s case.

Noy 88.
Latch. 175
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Vide 1 Salk. 62.
2 Hawk. c. 36.
s. 10, .

*Dyer 284.

APPEAL.

In an appeal of felony, a nonsuit after appearance is pe-
remptory, and so it is in an appeal of maikem, because the
writ is felonice maihemavit.

In an appeal of murder, the defendant cannot justify se
defendenglo, but must plead not guilty, and the jury shall
find the specjal matter; but in cases not capital, as maihem,
&c. he may justify se defendendo, but not in defence of
his goods; for if he plead not guilty, he cannot give se de-

Jendendo in evidence.

In an appeal, the defendant having pleaded to issue,
may ncvertheless waive it, and demur upon the count; for
the trial would be in vain if that fail; and yet if’ the de-
murrer be adjudged against the defendant, the judgment
is only to answer over.

The father at‘ainted of felony, was slain by one who had
no authority, the wife shall bring the appeal and noi the
heir, for heres est nomen juris, but uxor est nomen natnre,
and the attainder of the husband cannot extinguish that
natural relation which is between man and wite, though
;ltmay that civil relation which is between ancestor and

eir.

In an appeal against four by writ, the defendants appear-
ed atthe return,and the plaintiff offcred todeclare against
them as in custody: Sed per Curiam, they arc not in custo-
dy upon their appearance, but there must be a committitur
or bail filed, upon which the plaintiff was called, and
nonsuit.

An infant brought an appeal per guardianum, and at the
day it was prayed, that the guardian might not be deman-
ded for three or four days being sick; but per Curiam, it
was denied, and so the infant lost his appcal.

Y Gpmccn

2. PRINCE ». BAWD.
[Mich. 5 Will. 5.]

APPEAL of murder, the defendant pleaded auterfoils
convict for the same offence, and the oyer of the record
and conviction being demanded, it was moved that it might
be entcred ¥in hec verba: Et per Curiam, oyer of the re-
cord was granted, but it shall not be entered in kec verba,
because it is a record of the same court; now, upon
the oyer, several variances appeared, so that it was ob-
jected, that the dcfendant had failed of his record,
upon which it was prayed to amend, being all in paper;
but on the other side it was objected, that auterfoits con-
vict was only pieaded for delay, for it is no bar within
the statute 3 H. 7. But il was ruled, that before the sta-
tute auterfoits convict or acquit were good pleas in bar of
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an appéal, and that the statute has only the two pleas of
aulerfoits acquit or atluint, but that aulerfoits convict remains
as at common law.

——

3. HOYLE v PITT.

]
* IN an appeal of murder, the defendant pleaded a convic- 4 Mod. 158.
tion for manslaughter at the sessions held in the Old Bailey, Amendment not
and that he had his clergy; and before any demurrer to inal cases.
this plea, or issuc joined, there being a fault apprchended,
- because’ the dafendant did not set forth by what authority
the Court at the Old Bailey was held; thereupon the defen-
dant, by his counsel, moved to amend his plea: Sed per
Holt, Ch. Just. the appellant himself camnot amend, and
the reason is the same why the appellee should not; for
in this case, by an amendment, a new roll is made, whereas
in other cases amendments are made when all is in paper;
* and no statutes extend to amendments in appeals in crimi-
&al causes.

el § Qe

4. BAUSON ». OFFLEY.

IN an appeal brought by the wife for thc murder of her 3 Mod. 121.
hushand; she declared, that on such a day and year one lvo',':,';f“‘,'.‘fm
Offley did assault and wound her husband in the county of in one coun
H., of which wound he afterwards, on such a day, died at “‘;‘;: :L“aﬂ::ﬁc‘r
R. in the county of C., and that one Lippon was assisting county.
the said Offley, &c. 'T'he cause beiug tried, the jury found
that Llppon guve the wound, and that Offley was assisting
him; and now, upon a motion in arrest of judgment, it was
insisted for the appellee, that the count and the verdict in [39]
appeals must be certain, otherwise no judgment could be
® given against the appellee; but here the verdict found
another person gave the wound, and not he against whom
the appellant had declared.  Sed per Holt, Ch. Just. This
is an exception which might as well be madc to an indict-
ment, as fo a count in an eppeal, for the one ought to be as
certain as the other; but in this case it is certain,enough,
for he who gave the stroke, and he who was assisting in it,
are.both equally guilty: Then it was objected, that the
cause was tried in a wrong county; for it was by a jury in
C., when it ought to be by a jury of both counties; since
the wound was in one county, and the death in another.
Sed per Curiam: By the statute * 2 & 3 Ed. 6. it is enacted, * Cap.2
That an indictment found by a jury of that county where
the death happens, shall be as effectual in law, as if the
wound which was the cause of such death had been given
in the same county.



1 Salk, 382. S.C.
6 Mod. 219.
2 Stra. 855, 858.

APPERTAINING.

5. CULLIFORD’S CASE.

THE defendant being indicted for murder, was found
guilly of manslaughter at the assizes, and an appeal was
immediately brought; the judge gave the appellee time to
plead till next assizes, but in the time the apptllant brought
an habeas corpus & certiorari, to remove both the body and
record into B. R.; and afterwards the pasties agreed, and
the appellee being bailed, he appeared in court upon his
recognizance, and produced a release from the appellant,
and thereupon moved to he discharged, there being a
counscl from the appellant, and consenting to it. Sed Holr,
Chief Justice: The Court will be possessed of the record
before he shall*be discharged; therefore let the habeas
corpus & certiorari be returned, and the rcturn filed, then
the appellece must be arraigned, and aflerwards he may
plead this release; but if the appellant is not ready at the
return of the certiorari to arraign his appeal, or doth not’
appear in person, the appcllee may have a scire facias t~
compel him, and if he doth not come in upon the return of
such scire facias, he shall be demanded and nonsuit: But
the appcllee is not yet to be discharged, because there is
a record against him in court, and therefore he must be
arraigned upon the indictment, and then he may plead
aterfoits acquit, &e.

[40]

Dyer 362. Co,
¥nt. 384. Cro.
Car. 169.

Yelv. 159.

t Inst. 121,

APPERTAINING.

LLANDS may be said to be appurtenant to a house, either
in the king’s case, or in the case of a common person, when
they have been let and possessed together a convenient
time.

A way cannot be appurtenant or appendant, as a com-
mon may, because it is not an interest, but an easement.

The thing which and lo whick it is appurtenant, must
agree in naturc and quality; as furbary may be appurte-
nant to a house, but not to lunds; a leet to a manor, but not
to a church; a seat in a church to a house, but not to land :
So an advowson shall not be appendant to the services, but
to the demesnes of a manor, for the demesnes are of a per-
petual duration, but the services arc not.
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A vicatnge may be appendant to a manor, because it is
derived out of the rectory of common right; and yct by a
grant it may be annexed to a manor.

W. R. sells a mill «cum pertinentiis, the .jury find a kiln
wes occupied with the mill for many years. Sed per Cu-
riam, that kiln shall not pass by thosc words, for it might
be a lime-kiln, And may have no relation to the mill; but
if ‘the jury had found, it to be a malt-kiln, it might be
otherwise. .

DO G

. 2. REX v. BISHOP OF CHESTER.

Sid. 24, 211,
11ev. 31,

AN advowson is appendant to a manor, the owner mort- Astea, tide Ade
vowson. 8. C.

gages the manor in fec, except the advowson, it is now
become in gross, but if the moncy is paid oh the day, it is
become appendant again, and if it is paid after the day,
the advowson is appendant in reputation; so that it may
ass in a grant by the namec of an advowson appendant,
ough per Holt, Ch. Just. in truth the appendancy is
destroved.

— S

3. REYNALDS ». BLAKE.
[Pasch. 9 Will. 3.

TWO coparceners of @ manor; the demesnes are allotled
to one, and the services to the other, the manor is gone and
the advowson becomes in gross; but if onc die without
issue, and the manor descend to her who had the services,
per Holt, Chief Justice, the manor is revived again, and
the advowson becomes appendant as it wag before, for the
severance was by act in law.

Antea, title Ade
vowson. 8. C.

[#]

APPRENTICES. See Indictment
17, 21. Travers 8.

et ———
1. PUNTING’S CASE.

AN order to discharge an apprentice was quashed, be< Order to dive

cause it was to the trade of a tallow-chandler, which is

trade not mentioned in the statute (a); besides it was

under the hands and seals of three justices, when that statute
»vequires there should be four. ¢

9

a charge an
apprentice
uashed,

(a) Vide ac. 2 Salk. 471. R. contra Str. 663. Adm. contra 1 Bott. 3d ed. 515,

Saukewp, Vor. lIL 7
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2. PECK’S CASE.
[Mich. 10 Will. 5.

1 Salk. 66. 8. C. THE‘ master took an apprentice in husbandry, and_be-

g.h :{;:'.',?.':::' fore the time of apprent?cg:ship expired the ms{ster died,

ecutors having  and left the apprentice impotent and a cripple; the jus-

:ﬁ."f;,,"'ﬂ‘;:;' tices made an order, that the executors of the master

pientioe. SNirs. should receive and provide for this apprentice: but this

266. Sho.405. ocder was quashed, because it did not appear that they

had assets or that they lived in the same county; and, by

Justice Giles Eyre, this is a personal trusf, and determines

upon the death of either the master or apprgntice, and

the executors may be of no trade, or of another trade than

the master wag; but he held, that an action of covenant

would lie against the cxecutors, but then the plaintiff

must prove assels (a). And per FHoit, Ch. Just. by the cus-

tom of London in cuch cases, the executors shall put out

the apprentice to another master of the same trade; and

in other places, where a master hath a great sumn with an

apprentice, and covenants for his instructions and main-

tenance, it would be hard to construc his death to be a

[4?] discharge of those covenants; and that it hath hecn ad-

judged, though the covenants for instruction may fail, yet

he still continues an apprentice with the cxecutors or
administrator, to be maintained by them.

(e) It is more correctly stated in may make his defence by pleading no
the report 1 Salk. that the executor assets.

3. ,ANONYMOUS.

Mod. Cases, 70.  THE master brought an action of cosenant against his
3".‘,‘3,3??‘1‘:5.- apprentice for departing out of his service al such a timé.
nant agaust the ‘The defendant justified by virtue of a license from his
:lgl"':t"i::“a{"‘“ master to depart af that time; and issue being taken upon
suhatime.  the license, Holt, Ch. Just. held, that upon such a declara-
Plowden 28 tion the master sHall not give evidence of the defendant’s

deparfing without leave at any other time, because in this

case the time is material and not transitory, as in trespass

and other cases.

4. WHITE ». ENGLAND.

« Mod. 145, DEBT upot the statate of 5 Eliz. for using the trade
8.C. Uebe of a tiler, not being apprentice to that trade for seven
upon {1

for the using the Y €375 The defendant pleaded, that his father was a
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Sfreeman of London, and that he (this defendant) was his

trade of a tiler,
not setting forth

eldestson; and that by virtue of a custom in London, the eld- g, wo o

est son of a freeman in re patrimonii might use his father’s
trade. The plaintiff.demurred to this plea, and the coun-

trade used in
England at the
time whenthe

aa! for the defendant did not insist upon it, but ohjected, statute was

that the declaration was ill, because the plainsiff did not
aver, that the trade of a tiler was an art or mystery used in
Ehgland, at that time when the statute was made. Sed per
Holt, Chief Justice; the very trade is mentioned in this sta-
tute, and thercfore it must necessarily be intended, that it
was used at that time.

* — ¢ G

5. THE QUEEN » COLLINGWOOD.

. L

THE defendant was indicted, for enticing an apprentice
to take away his master’s goods, which he (the defendant)
did receive, &c.  Upon not guilty pleaded, the defendant
‘was found guilty; but upon a motion in arrest of judg-
.ment, it was held per Holt, Ch. Just. that the indictment
was ill, becausc itdid not set forth that the apprentice did
actually take away any goods; for an enticement is not crimi-
nal, without something done in pursuance of it: It is true,
this indictment sets forth, that the defendant did reccive
the goods, which implics that they were taken away, for
otherwise they could not be reccived; but a charge in an
indictment must be positive, certain, and direct, and not
by implication.

mnde,

Mod, Cases 288,
Enticing an ap-
prentice to take
away ljs mas-
ter’s goods not
criminal unless
some goods were
actually wken
away,

43
2 Hawkl.: ch. 2;1
s. 60.

— N —

APPROPRIATION.

AN appropriation of an advowson, chufch, glebe, tithe, &c.
must be to some body politic or corporation; and when it
was made by the patron or first founder, the form was
thus:, Ego W. R. de H. concessi ecclesiam & advocationem
meam de L., cum terris & decimis omnibus ad eam pertinenti-*
bus abbati de S. &c. so that not only the advowson aud pro-
fits of the church, but the incumbency itself, which is a
spiritual thing, vested in the appropriator.

At common law an appropriation could not be made but
to a body politic, or to a corporation, for & natural person
is not capable of it, because he cannot be perpetual, and
an appropriation makes an incumbent perpetual.

Plowd. 49
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yilesut. | And at common law it could not be made to a lay person,
2. 52118 for as he could not be an incumbent by a presentation, so
o7 he shall not by aay appropriation, which is but a more

lasting incumbency. . .
T'hese appropriations at first were made to abbolsy deans.
and sole corporations, who might administer sacramentals,
and had cure of souls; but afterwards by dispensations
they were made to spiritual corporations aggregate, wifo
Plow. Com. 297, Jiad no cure of souls, as to deans and chupters, and at last
to nuns under pretence of hospitality.  Grande nefus, as
Dycr calls it.
fob, 307 An appropriation cannot be granted aver, fof it is an*
incumbency. which is a spiritual thing, it is included in
the spiritnal function, which, being of the highest trast,
cannot he transierred. :
Appropriation It cannot be made without the patron. for his advowson
:'i't'h"“)':t':l‘l'e"l‘;‘:_‘“ being a lay inheritance, cannot he divested without his
tron. consent; neither ean it be made without the consent or
concurrence of the king, because the advowson itself is®
held of him mediatcly or immediately, and he shall net-
losc his possibility of escheat or lapse, without his consent;
but an appropriation may he made hy the patron, and the
king acting as supreme ordinary, without the bishqgp: and
the rcason is, hecause, before the reformation it might
have been made by the king, by the patron and the pope,
and whatever the pope might have done is now vested in
the king by the statute of 1. 8,

[#4] ARBITRAMENT. Sce The Doctrine
of Awards, Cases T'emp.Lord Hard-
wicke 181. Burro. 277, 278, 701.

————— |

Ompirage. WHZRE an umpire is to be chosen by the arbitrators,

1 Lev. 174, the same time may be limited to the umpire as was limit-

1 ybilﬂksu 7. cd to them to make their award; for by choosing ar. ‘um-
, 50.

pire they determine their own power.

Where a submission was to the award of A. and B., il
quod they make it by such a time; and if not then, to
Vent. 116. Sid. {he sentcnce of such umpire as they shall choose, ita
?3: 121.,%“;',3'5’ quod he make his umpirage in the same time; an umpirage
Jones 167. so made is good, because here was no concurrent authority,
1Roll- 262 for by choosing an umpire the arbitrators had determined

conte their own" power; and therefore, though the arbitrators
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should make an award after they had chosen an umpire,
the umpirage shall be good, but the award void.
"The law is the same, if the umpire was appointed by the

parties themselves; for it is not an absolpte and concur-
rent jurisdiction, it is only a power given to the urgpire to
act, and that his umpirage shallstand, it the arbitrators do
not act and make an award.

* Where the submissjon is ita quod the award is made un- Parsuant to (he
der hand and sead, and the award is only writen, but not joees.
subscribed, it is void (a); but if the arbitrator makes his 12t 2 Bulst. ~

HE. HPS 110. 2Cro.277
mark, it is suflicient. 309, 1Kot
. . Rep. 223, Yel. 203, 1 Vent. 50.

The stibmission was to an award of W. R. and three
more, itu quod it be made by all four, three, or two of them,
in such case an award made by two or three of them is
good, because the joint authority, which was first given to
all four, was distributed by the 1ta quod, &c. and an autho-
rity may be divided, though an interest cannot.

A. and B. submitted all controversies concerning their Palm. 108.
iitle in H., a sum of money was awarded to one, and that
he should release all actions; the defendant to avoid this
award, avers there were other actiors: sed non allocatur,
for it shall be intended only of such actions as they had
power over by their submission; and if he should be sued
for not releasing any action which doth not concern this
title, he may plead the award as to that was void.

(@) If the submission is ifa guod not being indented is immaterial.
the award be by deed indented, its Barnes 55.

2. FREEMAN 7. BERNARD. [45]
(ILIL8 Will. 3. B. R. 1 Ld, Raym. 247. 8. C.]

CASE on an agrcement, the defendant pleaded a sub- }’fe:":fg:a?m(ﬁ

mission, &c. and an award made to sign mutual releases (g sign mutual
adjudged anillplea; for it is not intendgd, that the breach releascs, not
of the old agreement should be discharged by this award, ﬁ;'g%.} ide

but by the release; it is otherwise where the awand itself
discbarges the old duty and gives a new one.
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ARREST,

1. BROWN » BURLACE!
[O Wil 8.B.R] .

The Templeis [N this case it was held, that the Temple is extraparo-
T pnrest ” Chial, and not within any parish, that it is not within the
there was ot set ity of London, so as to come within the customs, but it is
‘,‘?‘r;“‘;it.gf':;'_"" within the county of the city, but that the White Fryars
8.cC was within the jurisdiction of the city.
That both Dugdale and Stow tell us, that the Temple'is
privileged from arrests by the grant of the king: Sed per
Holt, Ch. Just. If the king hath made such a grant, it is
void, because the Templers have no court of justice within
themselves, yet the Court inclined not to countenance ar-
Skin. 685. rests in the Zemple in term-time; but would not set asid.
the arrest of the defendant, who was arrested in the Tem-
ple, and so he was held to special bail.

=

2. ANONYMOUS.
[Pasch. 7 Will. 5. B.R.]

Moor 767. ADJUDGED, that a common bailiff is not bound to
g;:gg: ggj s shew his warrant, either at the time of the arrest, or at
common bailiff  any time after; but he is bound to shew the cause of the
Bnothound o arrest, and at whose suit; but a special bailiff may be re-
ww s war- . . N .
rant, butaspe-  quired to shew his *warrant, for he is not known as a corp-
el builiffis.  ynon bailiff is, and no man is bound to submit himself to
[*46]  onewhois not known or presumed to have an authority.
3 Cro. 160. A0S If a writ is returnable, 9 Feb. or Octab. pur. the defendant
200 " ' cannot be arrested by virtue of such writ, cither on the
10th or 11th of February, though it is before the quarto die
post; if he is arrested, the officer cannot justify it, either
2 Wils. 572.  in trespass or false imprisonment brought against him; but
ifthe defendant be taken on a ca. sa. on the ninth day of Feb-
ruary, which is the very day the writ was returnable, the
arrest is good,
Pus.8 Wi.3.  Where a capias is awarded against /. R., and a common
bailiff knows the writ to be in the hands of the sheriff; per
Holt, Ch. Just. he may arrest #. R. without actually hav-

ing the warrant.
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An artest in the night is good. 9 Rep. 66.

One arrested in Westminster-hall, sedente Curia, may be Bomes 500."
discharged upon motion, if the arrest was on mesne process, Cromp.Jac.162.
but not if he was taken in execution, buteven in that case {’;ﬂ“-(;",;’“x:
the officer is punishable, per Curiam. . ’

In cascs of peers and corporations the process is a dis-
tringas, for they cannot be arrested.

ASSAULT AND BATTERY.

e ——

_ADJUDGED), that the defendant may justify an assault 1 Salk. 407.
n defence of his person, or of his wife, because they are
but as one person; so he may in defence of his master, be-
cause protection and allegiance is duc to him. .

So he may justify in defence of his father or mother,
children within age; and even a f wounding may be justi- +1Roll. Rep.ay.
fied in defence of his person, but not of his possessions.

* In assault, &c. the defendant may justify the assault to Hill. 8 Will. 3.
save his person, but not to defend his house or possession; . co. 1 Salk.
for in such casc he must plead molliter manus imposuit; but 407 2 Roll.5is.
the law scems to be, that he may justify an assault in de- “f’i“w
fence of ‘his house, though in such casc he cannot justify ]
any wounding.

In trespass for a battery and wounding, son assault de- Son assault de-
mésme is a good plea, for in this action the trespass is the pioa for soetie-
Principal; but in maikem it is not a good plea, unless it tery and wound-
appear, that the assault was such as endangered his life, [§b% netin
for a man cannot justify a mathem for every assault; as for 2 Sulk. 642.
instance, a man cannot justify drawing his sword, and cut-
ting off the hand of another, because bt struck him; but
in such case the defendant ought to plead to the gssault
specially, (viz.) That the plaintiff assaulted him and knock- s Cro- 262
ed him down, &c. et si malum aliquid evenit, &c. de injuria 2% %7-
sua propria, &c.

A master may justify the beating his apprentice, ser- 1Hawk.c. 60.
vant, scholar, &c. if the beating is in nature of correction * %
only, and with a proper instrument, otherwise immoderate
castigavit is a good reply; and so it was adjpdged in Keits's
case, per Holl, Ch. Just.
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‘The defendant
Jjustified, that he
ve his appren-
tied gentle cor-
rection, but did
not say for what.

ASSIGNMENT ON THE STATUTE, &c.

Assault and battery; the defendant justified,’for that
the plaintiff was his apprentice, and that he tempore quo,
§c. gave him gentle correction, and traversed that he was
guilty at any time before or after he was his apprentice;
and upon a demurrer to this plea it was adjudged ill, be«
cause the defendant ought to shew some cause specially,
or the fault for which he beat his apprertice, and then
conclude absque hoc, that he beat hign before or after thit
time. *

Conditions and
covenants which
run with the
land, are anncx-
ed to the rever-

Co. Lit. 215, b.
05.2. 1 Sulk,
317. 5Co. 1.

[48]

Co. Lit. 215, b.
4 Teon. 29,

5 Co. 112.
Who is an as-
signee within
this statute.

t [nst. 215.

ASSIGNMENT o~ tae STATUTE
32 H. 8. Cap. 34.

THE lessor made a lease for years, and afterwards
assigned his reversion to W, R.  Adjudged, that all con-
ditions and covenants between the lessor and lessee which
concern the thing demised, or rent reserved; as for in-
stance, conditions or covenants for repairing, §c. paying the
rent, §e. are annexed to the reversion by this statute, and
pass with it to the assignee, so that he may take dhe same
advantage of them as the lessor himself might have done
before he made any assignment; but not any collateral
covenants, as {o pay a sum in gross, &c. are transferred do
the reversion by this statute. .

Adjudged, that a bargainee is an assignee within this
statutc; and so, il he grant his reversion to the use of W.
R. and his heirs, the cestui que use and the bargainee are
in by this statute as assignees, for they are in by the limi-
tation of the grantor, and quoad him they are assignees.

If 2 man makes a lcase for life to A., and afterwards
grants the reversion to B. cither for life or years, B, js an
assignece within this statute; but if he grant the reversion
only of two acres, or part of the land, he is not an assignee
within this statute to take advantage of conditions, be-
cause he hath but part of the reversion, (i. e.) a rever-
sion in part of the demise, and the conditions being entire,
and against common right, cannot be apportioned.
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The assignee of a rent, wit'out the reversion, may 1 Lev. 2. Ray.
maintain an action of dcbt for the rent, if there was an 11- Post 30.
attornment made, so by that and the assignment a privity
of contract passes. | .

Though the lessec assigns, yet the lessor may,have an
action of debt for the rent, and so may his executor; for
there is a privity of contract between them.

+ But the heir of the lessor cannot maintain an action of Sid. 127. 3Lev
debt, because thg estate is not in him, but in the assignee, ™™ 3 Co. 2.
and there is no privity of contract between them.

Debt for rent was brought against an asgignee; the de-
fendant pleaded, that he assigned over his lease; this is ill,
unless he shew also, that the lessor had notice of the as-
signment, and that there was nothing due at the time of the
assignmeut; but covenant will lic againstethe lcssee, after
suck an assignment and acceptance of rent.

ATTACIIMENT FOREIGN. [49]

1. MASTERS ». LEWIS,
{Trin. 7,Will. 3. B. R. 1 Ld. Raym. 56. 8. C. Skin. 516. 8.C.]

A CREDITOR of I7. R. attaches money in the hands 5Mod. 75, 92.
of the ordinary. Adjudged, thateit could not be, for a 5,C, Forcign
foreign attachment cannot charge any other person than charges only
*the debtor himself, which the ordinary is not, before goods “',‘.‘;l'e",'}'.“}'-
of the intestate come to his hands, for no creditor of the ygs. [i.,“';;'f'm_
intestate can sue him (ill he hath actual seisin, and beforc 363. B! 834.
such seisin he hath so little interest in the matter that he ‘:m',’ ' ?;1:
can neither release or bring the action’; but goods in the
hands of an executor or administrator may be attaghed by
a foreign atlachment, because they are debtors; and yet
by this means a debt upon simple contract may be paid
before a debt upon specialty.

Sarkerp, Vou. Il 8



Money awarded
was attachcd.
Vide 1 Sid.327.

1 Roll. Ab. 52,
105. Cro. El 63,
86 1l.c0n.30.
Comyns, At-
tachment, 1. D.
1 Roll. Rep.
268. Wherea
procedendo was
granted after an
attachment.

[s0]

ATTORNEY.

2. INGRAM v». BERNARD.
[Hill. 18 Will. 3. B. R. 1 Ld. Raym. 636. 8. C.]

THE arbitrators made an award, that #. R. should pay
so much money on the second day of January, he having -
given a bond to perform the award that was attached_ on
the first day of January,and the money awarded was taken
upon that attachment on the second day of January. And
per Iholt, Ch. Just. This would have been a good plea in
an action of dcbt brought upon the award, but not to an
action of debt brought upon the bond of  submission, be-
cause the bond is forfeited; and when a bond is forfeited,
it is not the money in the condition, but the monéy in the
bond itself which is attached. .

A dcbt due by judgment obtained in the courts of West-
minster, whether the action was for debt or damages, can-
not be attached by the custom of London.

A creditor of W. A. attaches bis debt in the hands of
W. 8., who was indebted to the said /. /4.; and this be-
ing removed into B. R. by certiorari, a procedendn was
granted, because the party cannot have the like remedy in
B. R. as he may in London. Et per Curiam; If A. should
sue W. here, and the defendant should plead the forcign
attachment, we will allow the custom, because it comes
in by way of plea; but where it comes by way of original
suit we cannot do right to the parties, thercfore a proce-
dendo was granted.

1 Inst. 125
8 Rep. 58.

dhet——

ATTORNEY.

IN all actions at common law, and in all courts, both the
plaintiff and defendant appeared in person; for the writ
commanding them formerly to appear, it was understood
an appearance in person, and therefore the entry is still
querens obtulit se: by which policy there were many vexa-
tious suits prevented and avoided; for the parties were
compelled to follow their suits in proper person, and could
not otherwise prosccute, unless they had the King’s special
warrant for that purpose.

But though the parties could not appear by attorney,
yet after appearance, and when the suit was in any of the
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superior courts at Westminster, they had power to allow

them to proceed by attorney; but in other courts that pri- F.N.B.25.c.

vilege was not allowed, but the party must sue out a dedi-

mus potestatem de atlornato faciend’. . . ]
Ore who is attorney of record, may bring an action of Action for his

debt, or anaction on the case, for his fees; but he whoisnot

an attorney of record can only have an action on the case.

* Assumpsit by an attorney; in which he declared, that Aller 4. 3 Je.

the defendant promised to pay his fees; the defendant b 19, contra.

pleaded the statute 3 Jac.,and that the plaintiff had not Sccstat ZiicoZ,

given him a bill under his hand; and upon demurrer to ;‘:{oﬁf,:::‘:,'&gw_

this plea the plaintiff had judgment, because the statute licitors.

doth noteextend to a special action upon the promise.

Dt & e

2. ANONYMOUS.

{Trin. 2 Annee.)

- IF anattorney appear, and judgment is against his client, 1 Salk. 8s. s.C.
and he had no warrant of attorney from him to appear, ".’g:‘:“’ i attor-
the question was, If the Court would sct aside the judgment? withota war-
Et per Curiam: If the attorney is responsible, it shall not rant, and judg-
be * set aside, because the judgment was regular; and aguinst his eli-
there is no reason that the plaintifl should suffer when he *"-)';L it shall N_:‘S
is not in fault: But if the attorney is not respousible, or me’::':',',',':;h
suspected to be unable, the judgment shall be set aside, respousibie.

for otherwise the defendant hasno remedy. * 51 ]

ATTORNMENT.

et — g

QUARN o ROWE.

[Hill. 5 Will. 3. B.R.]

THIS case is reported in 1 Salk., by the name of Gram 1 Salk.90.S. C.
& al versus Roe, but not in the following manner, which
was thus: Where an at.
ss. Tenant in tail made a lease to W. R. to commence tornment is ne-
five years after, but in the mean time he levied a fine to :cl'!;'!tﬂgme
L. B., to the use of the conusee and his heirs; afterwards 3d7 >
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1 Vent, 248.
[*52]

2 Cro. 87.

AVERMENT.

the lessee entered by virtue of this, und the ‘conusce
brought an action of debt against him for rent arrear re-
served on thesaid lease; and upon ademurrer to the decla-
ration it was objected, that it wasiil, hecaunsc the plaintiff
did not- set foitir any atternment, and he being in by the
common lpw, and not by the statute of wuses, an allornment is
necessary to crcate a privity and (o support this action:
But this objection was not allowed. hecause the lessce,
having only an inferesse termini at the time*of the finc levied
could not attorn; and the reversion upon his term passed
at that time as included in the possession. .

W. R. made a lease to B. for fifty years, and after-
wards granted his reversion to R., then B. assigned the
term to R. before any attornment, and before he had no-
tice of the graht of the 1eversion: Adjudged, that the
whole estate is vested in R. immediately, and that the
term is extinguished: for in this case there is nobody to
attorn, and therefore the law vests all in R. without any
atlornment.

*The lessor granted the reversion to another, and afier
wards brought an action of debt for the rent; the lessee
pleaded, that he had granted away the reversion, but did
not set forth that he attorned: Adjudged, that this plea of
itself amounted to an attornment.

Adjudged, That an attornment to part is good for the
whole, for it shall be taken most strongly against him; and
he having only a power to assent, he cannot divide or ap-
portion the thing granted.

1 Salk, 107.

AVERMENT. Sce Superstitious
Use 8.

e ncn———

1. MATTHEWS v CAREY.

[Mich. 1 Will. 5. B.R.]
IN trespass for taking a distress, the defendant justified,

S.C. 3Mod. under a preseniment in the leet, for an offence, &c. and

137. In tres-
pass the defend.

did not aver in his plea, that the offence was committed;

aut justified un- and upon a demurrer it was adjudged, that he need not

der a present.
meant in a loet,
and good

make such an averment, because as to him it is not ma-
terial whether the offence was actually committed or not,



Avownry. )

1L i: zufficient that the jury had presented it; and as to this
matter, the Court distinguished between a replevin, and a
trespss; for in the first case the bailiff is an actor, and must
recover upon the merits of the cause, but in trespass he is
only 1 excuse the wrong alleged against him; but ¢he plea
was adjudged ill upon another point: which sec in 1 Salk.
103. :

* 2. Adjudged, that negative pleas ought not to be aver- Negivepless
red, because a négative cannot be proved; but affirmative rd. Co. Lit.

o : . ; 303. Comyns
pleas must be averred, with hoc paratus est verificare. Pleader, B33

. 3. *Jn debt gpon a bond for performance of covenants, Where hoe pa-
the dcfepdant pleaded performance; the plaiutiff replied, :ﬂ'i::o;ﬁfm'
that he was bound to give him (the plaintiff) an account of [*53]
all money received, &c. and shews, that 30/ came to his
(the defendant’s) hands, and that he had not accounted for
it; the defendant, in his rejoinder, confessed the receipt
of the money, but pleaded, that he laid it up in his mas-
ter’s housc, and that it was stolen, et hoc paratus est verifi-
care: Adjudged, that this averment was proper, and that
he ought not to have concluded to the country, because,
having alleged new matier, he ought to give the plaintiff
liberty to come in and answer it.

But‘now the want of paratus est verificare, or prout patet
per recordum, is aided by the statute 16 Car. 2.

Vide 2 Str. 347.
Cro. Eliz. §85.

4. MASON » MARCH.
. [Trin. 11 Will. 5]

»

IN fulse amprisonment, laid to be in the vacation, the de- Whereateste of

fendant pleaded a writ issued lestedn term-time, per quod he 2 writisin sup-
o . . of justice,

took the plaintitf; he may reply, that though it was teste in E avorent
sterm, yet he took him in vacation; for per Holt, Ch. Just. "":!‘ :':!t!’:u. )
where the teste of a writ is in support of justice, no aver- e whore it is
ment shall be admitted against it, otherwise where it is to to justify wrong.

Justify a wrong done.

AVOWRY.

e —

1. NOT only he who brings the replcv.z'n, but the avow- Flowd. 3%2.
ant also is an actor; for the one sues for damages in tak-
ing the cattle, and the other sues for a retorn habend’, or a



Sav. 111,

[5%]

2 Lev. 92.
Show. 401.
1 Salk. 94.

3 Cro, 162.

AUTHORITY.

restitution of the goods taken; and therefore the.avowant
(i. e.) the defendant must conclude his avowry as declara-
tions are concluded, and not with an hoc paratus est verifi-
care, for he is an actor, and his avowry is his declaration,
and the return of the goods is his recovery. -

2. In an avowry for damage-feasani, the defendant in-
titled himself under a lease of the husband, and for not
shewing it was by deed, for that it could not be the lcase of
the wife, but of the husband only; and tlss being made an
objection, it was disallowed, because the plea was by way
of bar, and a bar is good to a common intent.

3. In replevin, the defendant made comusance, for that
the goods taken were the goods of W. R., and notdhe goods
of the plaintiff; and upon a demurrer to this avowry, the
avowant had jadgment; for though he did not pray a re-
turn in his avowry, yet he shall have judgment for a return,
because it appears by the declaration, that the defcndant
took the goods, and so had the possession of them, till by
the replevin they were delivered to the plaintiff, and there-
fore they shall be returned to the defendant, that he may.
be in statu quo prius, &e.

4. In replevin, the defendant avowed for damageqfea-
sant, and had a verdict: Adjudged, that he shall have a re-
torn habend’ for the cattle, and a ca. sa. for the damages;
but if the party tender the costs and damages, the sheriff
after such tender ought not to execute the relorn habend’.

But if for want of such tender the sheriff doth execute
the retorn habend’, and afterwards the costs and damages
are paid, a writ si constare poterit, &c. lies upon suggesting
that the costs, &. are paid, and this is to deliver the dis-
tress, and this is called a writ of restitution.

i G

5. PARKER ». MELLER.
[Pasch. 2 Annze.]

IN replevin, if the defendant had the possession, it is a
good bar against the plaintiff if he has no title, but he can-
not give a return, unless he shew a property in the goods;
and it is sufficient if they were delivered to him, for other-
wise the judgment must be quod querens nil capiat per bil-
lam, but no return.

AUTHORITY. Sec Deputy.
A Lease at Will. 3.
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BAIL.

. 1. WYATT o EVANS.
- [Hill. 5 Will. 3, B. R.]

DEBT for 9952 upon a plaint levied in an inferior court,
and bail put in; afterwards the cause was rcmoved by
habeas cogous into B. R., and there the plaintiff declared as

"in debt upon a bdnd for 6/. The question wa<, Whether
the bail *put in here, upon the habeas corpus, should be
liable? and adjudged, that they should not, for it was an-
other cause of action than that to which they were bail.

—t—

2. ANONYMOUS.
[Pasch. 4 Annee. B. R.]

DEBT was brought in C. B., and a recognizance taken,
and an action of debt was brought on tiiat recognizance in
B. R. *T'he Court was moved, that there might be no
special bail given, for that this was only a device to better
the security. Sed per Holt, Ch. Just. and Powell, upon a
recognizance of bail in C. B. no capias lies, because it is
for a sum certain; but upon the like recognizance in B.
R. a capias lies because it is body for body, and there may
be a reason to help them to a capias upon the recogni-
zance; and per Holt, in debt upon a judgment pending a
writ of error, the Court will discharge the defendant upon
cgmmon bail; but per Powell, Just. it was anciently other-
yise.

St e

3. BUTLER ». ROLLS.

THE defendant was sued on a bail-hond; to which ac-
tion he pleaded, and had notice of trial; and then he
moved to stay proceedings on the bond, upon bringing the
pringipal, interest, and costs into court, which was granted,
so as he bring it in such time, that the plaintiff might not
be delayed of the trial, otherwise to proceed.

4. It was ruled per Holt, Ch. Just. that the ancient
course was, that a bail-bond could not be put to suit till a
rule was had to amerce the sheriff, for not having the body
at the return of the writ; and the course now is to stay
proceedings on the bail-bond, if there is no return of a cepi

corpus.

Where bail put
in upon the re-
moval of a cause
by habeas cor-
Ppus, isnot lisble.

Vide Cromp,
Prac. 427,

DebtinB.R. on
8 recognizance
of bail'in C. B.

Comyns, Bail,
K.3.

Mod. Cases 25.
Where procecd-
ings were staid
upon the bail
bringing in the
principal money,
and interest, and
costs into court,

[66]
Mod. Cases 229.
Proceedings on
the bail-bond
must stay, if
there is nat re~
turn of a cepi
corpus,



46 Bal.

5. CRAGGETT ». GLOVER.

Mod. Cases 301.  AFTER a prisoner for debt under 100/. was discharged
mrl;f‘.d”“' by the justices, pursuant to the act of poor prisoncis, he
and retaken was taken again for above 100/ at the suit of one man,

must findspesial. and it was ruled, that he must find special lail.

—— Y G

6. GIBBONS z. DOVE.

Mod. Cases 220.  BAIL was put in upon bringing a writ of ctror; the
m":h’c';f;.‘e‘f course is, that the other side shall have twenty days to ex-
side Lath twenty cept against them, which exception must be entercd in the
days time 10 X~ book of the cletk of the errors, and then he who excepts,
.,.:’.,.?‘“ must take out a rule to put in better bail, and serve the

attorney on the other side with it; but such rule needs nof

be served within twenty days.

7. BARNEY’S CASE.
5 Mod. 323. A FEME covert was indicted for petty treason, in mur-

A woman "d’i':"‘id dering her husband; and the grand jury having found the
ed.:'o:l;:it bill, she was brought to the bar, and moved by her counsel
treason. to be bailed; and there being some affidavits read of the
fact, by which it appeared to the Court that the prosecu-
tion was malicious, and therc having been no procecdings
for some time, either upon the indictment or the coroner’s
inquest, the Court thought {it to bail her.
2 Cro. 738. 8. Adjudged, that though non est inventus is returned
%‘B“Ms-yl)”- upon a ca. sa. against the principal, yet the Court will re-
Ca oo aguint  CCiVe a render; so they will upon the return of the first
the principal,  sci. fu. against the bail, and so they will upon the return of
:'e':,lm“::eﬁ‘l::,, the second sci. fa. so as it be done on the day of the return,
vet the Court ~ either sitting the Court, or afterwards at a judge’s cham-
ill receive o o er; but though the Court doth receive such renders in
of the bail. favour of the bail, yet it is de mera gratic, and not de jure,
and therefore the bail cannot plead such render to a sci. fa.
brought against them.
Where thebail 9, * But in a scire facias against the batl, they may. plead

may plealthe  the death of the principal before the return of the capias;

principal, for they had time till then to render him, but not after-
Mo 16T, Wards, for by the return of non est inventus, the recogni-

[* 57 ] zance is forfeited.
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10. KING ». SHARP.
[Hill. 7 Will. . B. R.]

SCIRE facias against the bail, who plead; That the prin-
cipal died before the return of the capias, &c. and tipon a
special demurrer, this plea was adjudged ill; for it should
be, that he died before the return of any capias, that it
may appear he was not alive at the return of the first
capias, for if he was, the recognizance is forfeited.

11. Now the reason why the dcath of the principal
before any capias sued out, is a good plea, is, because the
principal had election either to pay the money, or to ren-
der his body to prison, and the last is beccome impossible
by. the act of God. .

12. But the bail in a writ of crror cannot render the
principal in discharge of themsclves, because they arc
bound, that he shall prosccute his writ of error with effect,
or pay the money, if judgment be affirmed.

— S G

13. GROSVENOR ». SCAME.
[Hill. 2 Will. 5. B. R.)

IF the sheriff take insufficient bail, no action lics against
him; but if he hath not the defendant forthcoming to
appear and answer the plaintiff, he may be amerced, but
not after the plaintiff hath accepted an assignment of the

hail—bond:

w— ¢ G

14. PAGE . PRICE.

) WHERE an executor is sued in the detinet, as he must
upon the contracts of his testator, he shall not put in spe-
cial bail; but he must, if he is sued on his own bond or
countract.

15. Nota, All crimes were bailablé at common law,
for carcer est mala mansio, that place being surefy for
none but such who could find no other, and they were
bailable by the sheriff or bailiffs of franchises, and some-
times by writs; as that de odio & afia homine replegiando,
or the writ de manucaptione, and sometimes ex officn, and
in all cases by B. R. upon a habeas corpus; but homicide
was by statute excepted out of the power of the sheriff,
so that he could not bail in that case, withput the writ de
odio & atia, and that was founded upon an inquisition, by

Saugewp, Vou. III 9

5 Mod. 167.
Bail pleaded,
that the princie
pal died Keﬁm
the retarn of the
capias against
the pn'pll,
not good,

Jones 29,

Mod. Cases 122.
Neo action lics
aguinst the she-
riff for tuking
insufficicnt bail.

\Vhere an ex-
ecutor lhalbl‘l t
in ial
St
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Murder not
bailable.

One in exceution
for usury, not
bailable.

1 Veutr. 2.

1 Sid. 286, 382.

BANKRUPT.

which it was found, that the party was indicted out of
malice.

16. But in cases of murder, manslaughter, Selony, &c. the
parly is not hgilable per statute Westm. 1. cap. 15+ cspe-
cially gvhere there is any presumnption of guill, (i. ¢ he is
not bailable by the justices of peace, for they are within
this statute; but they are bailable in B. R at discretion,
for the statute doth not extend to that court. :

— G Qe

17. ANONYMOUS.
[Trin. 11 Will. 5. B. R. 1 Salk. 104. pl. 7. §. C.]

A PERSON was committed for murder, and he moved
to be bailed. *T'wo judges were of opinion that he might,
because the evidence did not prove him guilty; but Ilolt,
Ch. Just. and Gowld, Just. were against it, for that
the evidence did aflect him, and to allow him this favour
would discourage prosecutions; and they would not give
any opinion of the evidence, for as it might prejudice the
prisoner on the one side, so it might the prosecutor on
the other side.

et G

18. ANONYMOUS.
[Pasch. 7 Will. 5.]

PER Holt, Ch. Just. one in exccution upon a judgment
for usury, brought a writ of crror in B. R., and moved to
be bailed, but, it was denied, though there was an ap-
parent error in the record, and though it was formerly the
practice to bail in sych case; for per Curiam, we ought
not to enlarge a prisoner in execution: but il is otherwise
upon an audita quercla. .

[59]

Far.10. Com-
position made by
virtue - | the stas
tutc agaipst

BANKRUPT.

1. FELTHAM ». CUDWORTH.
[Pasch. 12 Will. 3. B. R. Rot. 97.]

SCIRE factas on a judgment, the defendant Blcaded
a composition for 2s. in the pound: Ia quod it be paid
within five years after the major part of his creditors in
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number and value shall subscribe the said composition; bankrupts must
and ufter the defendant should be discharged from imprison- "™
ment; and upon a demurrer to this plea, Iolt, Ch. Just.
was of opinion, that a composition by virtye of the statute
mast be sinal, and such as will bind the defendagt, and
from which he cannot vary, that those words ifa quod, in
things executotry (as in this case) make a condition prece-
d&at; but in estates executed, they make a condition sub-
sequent, and so is Littleton to be understood, that the pay-
ment of 2s. per pound being a condition precedent to this
agreement, and wholly in the power and will of the de-
fendant ull it is paid; it is therefore no complete agree-
ment, and consequently not within the statute; and this
easc ix the stronger against the defendant, because it doth
ndt appear by his plea, that ke was in prishn, so that this
condition precedent may be impossible to be performed,
and consequently the agreement can never arisej it is
truce, it might have heen otherwise if the 2s. in the pound
had been agreed to be paid within the tive years, in the
nature of a dufeasance to the agreement, for the statute
opcrales as a defeasance.

L o o
2. TIUSSEY <. FIDELL.
(il 12 Will. 3. B. R.]

ADJUDGED, That a sale of goods by a bankrupt, af- Sale of goods by
ter an act of bankruptcy, is not mercly void; the contract & Pankript afte:
is good beiwcen the parties, but it may be avoided or not ruptey, void.
avoided by the commissioners and assiggees at pleasure; Vide Skin. 149,
therefore they may ecither bring trover for the goods, as
supposing the contract to be void, or may bring debt or as- [60]

sttmpsit for the value, which aflirms the contract.

—§

3. ELLIS » OLLAVE.
[Trin. 11 Will. 5. B.R.]

IN a case between the said parties, an objectipn was Composition
made to the composition, for that the agreement appearcd '"’;;';;";?;nﬁ;.
to be.only to, for, and with these credilors who were parties, binds the rest.
and hud signed the composition; but this objection was dis-

:llllowc(:, because the statute makes this an agreement for

e rest.
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4. DYSON ». GLOVER.
['L'rin. 11 Will. 5.]

The actrecited  THE defendant sctting forth and reciting the statate in
ASDOBSEDIC. s plea, alleged it thus, (viz.) quod liceret vad® & pro duobus,
§rc. realium creditorum fucere agreamentum, §c. cum aliqui-
bus creditorum suorum; & per Curiam, this being a privaic
act and set forth us nonsense, and the defendant having not
brought himself within it, it is ill; for he hath compound-
ed as a dcbtor, and not as a creditor: So the plaintiff had
judgment. '
?:-::;i 508. 5. The custom of a manor was, that where a copy-
Copyhold estate holder died seiscd in fee, bis wifc should have the third
bousd by the  part of his lands for her dower for life, and thirteen ycars
roissioners. " after, which custom was confirmed by act of parliament,
afterwards the husband copyholder became a bankrupt, and
the commissioners sold his cstate to his creditors; then the
husband died, and after his death the vendecs were admit-
ted, and the wife claimed dower, alleging, that her hus-
band died seised ; and the rather because the vendees were
not admitted till after his death: Sed per Curiam: The cs-
tate of the husband was bound by the sale of the commis-
sioners, and the bargainec was vested of the estate, though
he could not enterto take the profits, till admittance and
composition with the lord for a finc; but if it should
be otherwisc, yet when once the bargainee was admitlcd
by the lord, such admittance shall have relation, and divest
the whole estate ab initio (a).
2Cr0.95. Sale 6. A manbecamea bankrnpt 12 Feb., and afterwards,
o ‘°°"',‘ Ipt'"b;t but before any "commission taken out, he made over his
fore any com- goods to . R., who was one of his creditors, in satisfac-
i en tion of his debt; afterwards the commissioners sold thege
* goods to other creditors who brought an action of trovc-
[61 ] against W. R.; & per Curiam, the sale made to him by the
bankrupt is void by the statute, for it would be absurd that
he should be credited to dispose and distribute his goods,
who is discredited by his bankruptcy.

(a) Vide ac. 1 Salk. 185. and notes thereto.

S S W

7. ANONYMOUS.
[Pasch. 7 Will. 5]

mmg TWO joint traders; one of them became a bankrupt:
motbwndby  Per Holt, Ch. Just. The commissioners cannot meddle with
the bakruptey  the jnterest of the other, for it is not affected by the bank-

fﬂﬂ"z . ruptcy of his companion.
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BARGAIN AND SALE.

1. EMPTIO & venditio is an agreement for the seller Vide 2 L. Con.

to part with a thing for money given to him by the buyer,
for if it ke of ong thing for another in specie, it is not a bar-
gain and sale, but an exchange, which was the original way
of buying before money was invented.

. 2. In cmptione & venditione, we are to cpnsider not only
what is the express agrecment of the parties, but likewise
what is implied jure naturali & positivo.

3. And first it is implied, that the seller shall deliver
the thing sold, and that he shall keep it safe till it is deli-
vered, which he is bound to do with the same care as if it
was a thing lent to him; for the seller had, or is presumed
to have, a bencfit by the sale; but this care of keeping is
only for a rcaronable time, for after a faulty neglect of the
buyer, if the thing islost, the seller is not liable, unless it
was lost dolo malo.

4. Where no place, or time of delivery, or payment is
appointced, it is always implicd, that the delivery be made
immcdiately, and payment upon the delivery, unless it is
inconsistent with the nature of the thing to be delivered.

5. Now by a bare agrccment the bargain may be so
far perfécted, without any delivery or poyment of moncy,
that the parties may have an action on the case for non-
performance of the agreement, but no property vests till
there is a delivery; and therefore if a second buyer gets a
delivery, he has the better title.

6. As tobargain and sale upon the statute, it has been
held, that if a man plead a bargain and sale of a rent, and
set forth no consideration, in such case he must shew an
allornment, for then it enures as a grdnt at common law,
which cannot be without an attornment; but if a cqnsider-
ation is cxpressed, it is otherwise, because then it is a con-
veyance by the statute, to which an attornment is not ne-
cessary, but then he must plead it to be inrolled, and in
what court, that the defendant may be able to find it.

7. Andas to that matter, to plead a bargain and sale
of a reversion by deed debito modo irrotulat’ in Cancellaria,
is not good after a verdict; for non constat, whether it be
an inrolment at common law, or by the statute.

44
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Bargain and
sal.:?:'wi\hout
any considera-
tion, not good
without an at-
tornment.
Carth, 221.

3 Cro. 166.
Y'elv. 213.
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2d Saund. 11. 8. But if it issaid per indenturam secundum formam sla-
tuti debito modo irrotulat’ in Cancellaria, it is good, for debito
modo implies all, viz. a consideration, and within siz
months. . .

BARON AND FEME.
Sce Executor 2..

1. MADDOX ». WINNE.
[Pasch. 12 Will. 3. B. R.]

Where they are  HUSBAND and wife were sued, and afterwards in the
::‘:: foe 1= pleadings i,t was said venerunt partes predicl per altornatos
suos predict’, this was held naught upon a writ of error, he-

cause they are but one person in law.

[63] 2. WOODIER ». GRESHAM.
[Mich. 9 Will. 3.]
1Sulk. 1168.C.  SCIRE fucias was brought by husband and wift, upona

Deire tacius by Judgment obtained by the wife dum sola, upon which scirc
ona julgment  facias there was an award of execution, and then the wife died,
she haddun— “upd the husband brought a new sci. fa. &c. and afterwards,
sola, and an N .
award of excen- Upon @ writ of error brought, the question was, Whe-
tiou, and_then ther what was recovered by this judgment should go
right is attached t0 the husband, or to the administrator of the wife? It
inthe husband.  was insisted ifor the administrator, that the award of exe-
cution upon the first scire facias, did not vest any right
in the, husband, because the execution must still be on
. the judgment obtained by the wife. But per llolt, Chief
w3 due % Justice. This case does not differ from the case of *Qlrian
3Mod.186.  and Ram, which was judgment against a feme sole, who
1Med170.  afterwards married, and upon a scire facias brought against
husband and wife, execution was awarded against both;
then the wife died, and a sci. fa. was brought against the
husband alone, and he was adjudged to be chargeable;
which proves, that the award of exccution upon the first
scire facias, made a plain alteration of the case, for if

that had not been done, the husband would not have been
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liable upon the judgment had against his wife; so here, in
the principal case, by the award of execution upon the
first scire facias, a right is attached in the husband, which
shall survive to him after the death of his wife, and that he
might charge another in the same manner as he nmiight he
charged himself,

—D G

3. BUCKLEY & UX’ v. COLLIER.
[Mich. 4 Will. 5. B. R. 1 Salk. 114. 8. C.]

HUSBAND and wife brought an action on the case, in
which they declared, that the defendant being indebted to
them for periwig-work done by the wife, at the instance
and request of the defendant; he promised to pay, &-c.,
and upon a demurrer to this declaration, it was adjudged
ill, because the duty belongs to the hushand, and shall sur-
vive to his cxecutors if he die; therefore she ought not to
be joined in this action with the husband, unless an * ex-
press promisc had been made to her to pay the money.

2 Wilson 414. Sec a great ease on this subject.

S

MACHELL & UX’ v. GARRETT.
[Mich. 11 Will. 3. B.R.]

CASL, &c. by husband and wife, for = cause arising to
the wife,before marriage, §c. 'The defgndant pleaded,
that the plaintiffs nunquam fuerunt legitimo matrimonio copu-
lati. The plaintiffs replicd, that they were married at such
a jime and place; and upon a demurrer to this replication,
the plaintiffs had judgment; for per Curiam, in personal
actions (as this was) it was right to lay the matter upon
the fact of the marriage, to make it issuable and triable by
a jury, and not upon the right of the marriage, as the de-
fendant had donc in his plea, and as it.ought to be done
in appeals and real actions.

4.

D o

1IUTTON ». MANSELL.
[Pasch. 3 Anne.]

CASE by feme sole, in which she declared, quod cum
she agreed and promised to marry the defendant, he in
consideratione inde promised to marry her, and at the trial
the promise of the man was proved. Et per Holt, Ch. Just.

5.

Where the wife
ought not to be
joined in the ac-
tion, unless an
express promise
was e to her.
4 Mod. 156.

*2 Cro. 77, 205.
1 Sid. 25.
2 Roll, 250,

[64]

where nuuquam
in legitimo mo-
do copulati, is
no good plea,
12 Mod. 276.

S. C. Vide ac

1 Salk. 437.

3 Lev. 65, 8. C.
ante 16,
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there is no necessity of proving an actual promise on the
woman’s part; for it is sufficient evidence to shew, that
she countenanced the promise, and carried herself so as

one who approved and consented to it. .
Hob3. Roll3dd. 6. Adjudged, That where baron and feme mortgage
:’:cll‘:;:chm?d the lands of the wife, and she dies, the equity of redemp-
her laads, tion shall survive to the husband, and not to the adminis-
;:'b:‘;%‘:ﬁ;l"“ trator of the wife; but if he die, the wife shall have the
benefit of redemption, and not the executor of the hus-

redeem.
band (a).

(a) There is an inaccuracy in say- from it is, that, subject to the mort-
ing—the lands. ‘The case referred to gage, the estate continues in its for-
in the margin relates to the mortgage mer plight. For which point also, vide
of a term of years, and redemp‘ion by 2 Vern. 438.
the husband. The inference arising '

—— G

7. POWELL ». MAINE.

3 Lev. 493. T. M. entered into a bond to a feme sole, conditioned

Where he alone to pay so much money on a day cartain, and afterwards

maneEthe  she married the Elaintiﬁ; who brought an action of debt
on this bond. The defendant demanded oyer of the bond
and condition, which was to pay so much money to the
wife, and then he demurred to the declaration.  Sed per
Curiam, judgment was given for the plaintiff (b).

(8) Vide conira 1 Roll. 347. 4 Viner 75. Litt.575. Vide 10 Mod. 165. Owen 82,

—§ Ge

[65] 8. WITHERS ». KELSEY.

ACh Rep.189. A WOMAN had a portion devised to her, and the pay-
1 Wilsion 168, ment thereof was charged on certain lands, afterwards upca
169. Landswere 1o marriage with 7% S. he settled a jointure on her, and

harged to
i ',;:i. died, before he received the portion, having made a will

tion, she mar. and appointed an executor. Adjudged, That the executor
band died before shall have this money, because it is not in nature of a chose
he received it,  {p gction, but in nature of a rent, for it is charged on lands,

:1':: f,’.‘.?bmlrd and it is given the husband by the intermarriage; and for

shall have it. _  that reason it shall go to his cxecutor, and not to his wife

il hwve t. - that reason
2 Vern o1, " surviving him.

Gilb, Fq. 100.
Ch. Ca.27. 1 Vern, 161.
——— G

9. THOMPSON ». WOODS.

3Lev.218.5.C.  DEBT upon bond conditioned to leave his wife 801

Pleatoadebt .4 his death, in case she should survive, so that she

Serve hi wite 10 might receive and take it to her own use; the hus-

rauch, not good.
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band died; and, in an action of debt brought against his
administrator, he pleaded, that the busband made a will,
and his wife executrix, and left goods to the valuc of 160/,
and ‘upwardy, and devised, that she pay herself the said
80/ and upon a demurrer to this plea, it was wdjudged
ill; becausc the husband at his death might owe money on
judgments and statutes, and so she might not be able to
pay herself, and his estate might be so encumbercd, that
it would be better for her to renounce the executorship.

et Qe

10. RANDS ». TRIPP.

THE plaintiff being a tradesman in London, and having
marricd the defendant’s daughter, with whom he had 400/,
portion; the defendant spoke merrily in company, that as
soon as his son in law should be kunighted, so that his
daughter might be a lady, he would give her 20000,  Af-
teawards the plaintiff, without acquainting the defendant
with it, procured himsclf to be knighted, and then brought
an action upon this promise, and the jury gave 1500/ da-
mages, which the Chief Justice thought a very hard verdict,
because the words were <poken merrily, intending only
to p1y the money, when the plaintiff by his trade (which
was a tobacconist) fhould get an estate to qualify him for
knig::thood, and therefore a new trial was granted (a).

Promise to

the hushand so
much when his
wife ghould be
a lady, good.

(a) 'There being no date to this tute, the action clearly could not be
case, it might have arisen before the maintained, even setting aside the
statute of frauds; but, since that sta- other ground for a new trial.

BASTARD.

*—

1. MASTERS ». CHILD.
[Hill. 10 WilL. 3. B. R.]

RULED, That the birth of a bastard child prima
Jacic settles it in the place where it was born; but if
a woman big with child of a bastard, and settled in one

SacksLp, Vor. I1L 10

[e6]

Bastard is set-

tled in the place
wherc born, un-
less by fraud she

was delivered
there,



Order, that the
reputed father
should give se-
curity to per-
forra the order,
quashed.

5 Mod. 168.
Comb 356.

. BASTARD,

rish, is persuaded to go into another, and there to be
delivered, this fraud will make the parish chargeable
where the mother was settled, though the child was not
born there: But é¢f a woman with child of a bastard come
accidentelly into one parish, and is persuaded by some of the
parishioners to go into another parish, which she doth,
and there is delivered, this shall not charge that parish
which persuaded her. . !

Y G

2. THE QUEEN ». CHARIN.
[Pasch. 1 Anne, B. R. 2 Ld. Raym. 858, S. C.]

AN order of sessions was made upon an appeal, for
maintaining a bastard-child, which order was quashed;
and thercupon it was moved, that the reputed father might
be bound in B. R. to appear below; and per Curiam, if the
original order made by the justices is below, we will
oblige him to go down again; butif it is here, we cannot;
and it appearing, that the original order was in B. R., and
by consequence, that the justices could have no authority
below, the Court was moved, that the reputed father might
give security to perform: but that was opposcd, because
the course is {o pray that the order might bc confirmed,
and then there is occasion for giving security; because, if
the order thus confirined is not obeyed, the other side may
have the process of this court against the reputed father,
or he may be bound to appear at the sessions: afterwards
this order was quashed as to part, and confirmed as to the
residne; the part for which it was quashed was, that the
reputed futher should give security to perform the order,
which, pcr Curiam, is naught.

3. A bastard is terminus a quo, he is the first of hic
family, for be hati no relation of which the law takes any
noiice; but this must be understood as to civil purposes,
for there is a relation as to moral purposes, therefore he
cannot marry his own mother or bastard sister.

[67]

BILL OF EXCEPTIONS. See
Evidence 10.
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BILLS OF EXCHANGE.
See Executor 10. Infant 12.

et —

1. NICHOLSON ». SELDNITH.

[ ]
[Pasch.,9 Will's. C. B. 1 Ld. Raym. 180. S. C. named
Nicholson v. Sedgwick.]

" RULED, That where a bill is drawn payable to #. R. Difference be.
or bearer, an assignce must sue in the name of him to whom (s \bill pay-
it was made payable, and not in his own name; for if the bearer, and w0
bearer was allowed to sue in his own name, then a stran- himgr order:
ger, who by accident may find the note, if lost, might re-
cover: but if it is made payable to W. R. or order, there
an assignee may sue in his own name, because the order
must be made by indorsement, or the like, to shew the
drawce’s consent (a).

(a) R.3 Bur. 1516. That an action may be brought by the bearer inhis own
name.

2. JORDAN ». BARLOE.
. (Pasch. 12 Will. . B. R.]
b

RULED, That where  bill is drawn payable to . R. Bill papableto
@r order, it is within the custom 6f merchants, and such i”;,},'i,?'{h'::"c'&
,a bill may be negotiated and assigned by custom, and tom of mer-
the contract of the parties, and an action may be ground. 68
cd on it, though it is nospecialty; bui if it is made paya- [68]
ble to W. R. or * bearer, it is not within the custom of mer-
chants; and thereforc, when, upon such a bill, the plain-
tiff declared, that the defendant beifig a merchant, had
drawn a bill according to the custom of merchants, but
had not paid the money: this declaration was held ill; and
all ‘this was resolved in t Hodges and Steward’s case. 1 Salk. 195

* Postea §.
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3. WILLIAMS ». FIELD.

_ [5 Will.5. B.R] ,
RULLD, That where a bill is drawn payable to W. R.

or order, and he indorses it to B., who indorses it to C.,
and he indorses it to .; the last indorsce ‘may bring an
action against any of the indorscrs, bgcause every indorsé-
ment, is anew bill, and implies a warranty by the indorser,
that the moncy shall be paid.

4. CLERKE ». MUNDALL.

[s Will. 3. epud® Guildhall, coram Tolt, Ch. Just. 1 Salk.
124. 8. C.]

W. R. having a bill of cxchange. and being indebted
to 7. P., indorses the bill to him; afterwards he brought
an assumpsi! against W. R., and upon non assumpsit plead-
ed, at the trial he gave evidence this bill of exchange in-
dorsed to the plaintiff, and that it had been so long in his
hands after it became due and payable, and therefore he
accounted it as money paid: but per Holt, Ch. Just:a hill,
without payment of the money, shall never go in satisfac-
tion of a precedent debt or contract; if it is not part of
the contract, that it should be in satisfaction; as if A.
sells goods to B, and it is agreed between them, that 4.
shall have a bill of exchange in satisfaction for the goods,
in such case B. is discharged, though the moncy should
never be paid, because the bill itsell was payment; but
otherwise a bill shall never extinguish a precedent contract
ordebt; it is true, if part of a bill of exchange is paid,
it shall only bea discharge of so much of the old debt.

. 5 IIODGES ». STEWARD.
[Pasch. 5 W. 3. B.R. 1 Ld. Raym. 181. this Casc cited.]

THIS case isreported in 1 Sulk.; to which may be add-
ed, what this was an action on the case brought upon an
inlund bill of exchange, in which the plaintiff declared
upon a special custom in Liondon for the bearer Lo bring the
action, &c. and upon a demurrer to the declaration, besides
the other points adjudged in this case it was held, that the
* defendant haviag demurred, without traversing the cus-
tom, he had thereby confessed there was such a custom,
though in truth therc was not, and for that reason the
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plaintiff.had judgment; for though the Court {akes notice
of the law of merchants, as part of the law of England, yet
they cannot take notice of the customs of particular pla-
ces; -and this custom, as set forth in the declaration, be-
ing sufficient to maintain the action, and the dsfendant
confessing it by his demurrer, he hath given judgment
against himself.

6. BROUGH ». PARKINS.
[Mich. 2 Annee, B. R. 2 Ld. Raym. 992.8.C. 1 Salk. 151.]

CASE upon an inland bill of exchange brought in the woq. Cases s0
C. B. against the drawer, and judgment for the plaintiff by Casc against the
nil dicit; and now upon a writ of error in B. R. it was ar- ;',';','('f',‘,';;lw,""
gued for the plaintil¥i11 error, that the declaration was ill, witiut a'pro-

because it did not appear therein that the bill was protested ; '**
and since the late *statute, no action can be brought against *9 & 10 will. 3.
the drawer, unlcss a protest is made as directed by that sta- <17
tute, and this ought to be set forth in the declaration; be-

cause at common law the party had no remedy against the
dramer, cxeept notice was given o him of non-payment of

the moncy by him on whom the bill was drawn: So that

now a prolest is necessary, or it is not; if it is nccessary, it

onght to be set forth in the declaration; if it is not ncces-

sary, then the party had the same remedy before the sta-

tute that he hath now, so that the statute is of no effect. On

the confrary it was argued for the plaintiff in the action,

that it doth not appear that the bill was underwritten; for

if it was not, then it is not within the statute, and a protese
sannot be made without it; for in cases of inland bills, a

rolest was not necessary at common law, as it is in foreign
Jl)rills; but admitting a protest in this case is required by the
statute, yet it ought not to be set forth in the declaration,
but it is to be considered at the trial: For if the drawer
had any damage by the not protesting it, and if such dam-
age amounts to the value of the bill, it is a total discharge
to him; if less, it is a discharge for so much. #Holt, Ch.

Just. The plaintiff must give convenient notice to the drawer,
of non-payment of the money in cases of inland as well as
of foreign bills of exchange, for if the drawer receives any
prejudice by the plaint’ilg’ s delay, he shall not recover: A
protest on a foreign bill is part of its constitution, but on in-
land bills it was not necessary before this statute, at com-
mon law; and the statute doth not take away the plaintiff’s
action for want of a protest, or make it a bar to his action,
but only deprives him of that interest, or those damages
for not making a protest, as he might have, if he bhad [70]
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made one; or to give the drawer a remedy against him by
way of action for costs and damages, in not making a pro-
test, quod Powell, Just. concessit, and that since the statute
a protest was nexer set forth in the declaration.

D O

7. YEOMAN ». BRADSHAW.

Postea, exceu-  PER Tlolt, Ch. Just. A bill of exchange shall be bona
:‘;h:f,’;gc ',:",:o"f nolahilia where the debtor is, and not where the bill is, for
;p.-egmy, there- it is in law no specialty; for if an executor pays debts upon
foo it shall e simple contracts, or suffers judgment to Pass aguinst him
where the debtor Upon actions on such contracts, yet he may plead stich pay-
i, ot where ment or judgment in bar to anaction on a bill of exchange,
Dyer 305, a.in  and such bill is fike an award in writing, which is no chat-
marg. Oftie.  te] where the award itself lies; and in pleading such award
B c.4 “%  orabill of exchange, it is never said hic in curia prolat,
which shews they are no specialties, and so it was ad-
judged; though it was objected, that the papcr on which
it was written was evidence that it was a debt, and that
trover and conversion would lie for it, and consequently it
must be goods and chattels, and therefore ought to be con-

sidered as bona notabilia, where the bill or award was.

G
8. ANONYMOUS.
[Pasch. 2 Annz, B. R.]

Action against A BILL of exchange was drawn on W. R. for 40/. pay-
the aceptor ¢ able to O. W. or order; W. R. accepts the bill, ard after-
for part of e wards O. ‘W., the drawcr, indorses part of it to the plaintiff]
money,uot 50od- who brought an action against the acceplor: Adjudged that
it would not lic, because, by his accepting the bill, he
made himself liable only to onc action for the whole, and

not to several actions for part of the money (a).
(@) R. ac. 1 Salk. 65.

D G

9. ANONYMOUS.
[Mich: 10 W.3. 8. C. 1 Salk. 126.]

Action doth not A BILL of exchange being madc payable to W. R. or
!‘*;‘:““i“'",‘i':f- order, W. R. indorses it; B., the indorsee, cannot sue W.
out ::ﬁi'ng forth R. unless he attempt to find out the first drawer, or to de-
sn attemptio mand it of him, for the indorser is but a warrantee that
d:;u\-(::-t, :n'f. ::'esf the drawer should pay, and therefore liable only upon hig
"maud of the wo- default: Per Holl, ghief Justice, at Guildhall, and such at-

meyofhin. tempt must be set forth in the declaration (5).
(b) This case,as here stated,is not law.  Fide note to the report of it in 1 Salk.
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10. ANONYMOUS.
. [Mich. 10W.3. at Guildhall. 18alk. 126.8.C.]

A BANK bill, payable to W. R. or hearer, was given to Bill payable to
W. W., who lost it, and it was found by a stranger, who ?ﬁ,ﬁ'b;':‘::g_
dssigned it to C. upon a valuable consideration; after- ger, who assign-
wards C. got a new bill in his own name. Et per Holt, g{l‘::_n‘:grﬁ:
Ch. Just., /. R. may have trover against the finder, for he aguinst the
had no tjtle, though a payment to him had indemnified the finder.
bank; but not %against C. because of the cousideration,
which, By course of trade, creates a property in the as-

signee or bearer (a).

(a) Vide references in the report, 1 Salk.

BISHOP.

et ——

1. ALL bishoprics in England were anciently donative 1 salk. 344, 350.
by the king; and there was good reason for it, for he cn-
dowed them with lands and revenues, and baronics, and
therefore it was reasonable he should be the patron, The
geremony then in use was investiture per annulum & bacu-
lum; the one was a symbolical representation of the 1 Salk. 136.
bishop’s spiritual marriage with the church. the other of
his pastoral care and charge over the flock of Cbrist.

2. But after many contests between the kings of En- 1 Salk. 136.
gland and the popes, it was * agreed, in the reign of King :hmr"; t'::'s'
Jokn, that the kiag should permit a free electiort by the ugrecimentisin
chapter, but founded on his conge d’eslire, (. e.) a license to ! ='!':a:l’a' isand
give them leave to choose a kishop upsn any vacancy, and ™ """
that the new elected bishop should not have his temporal-
itics, till he swore allegiance to the king; but that con-
firmation and consecration should be in the power of the
pope, by which means he gained, in effect, the disposal of
the bishdprics in England. Coe

3. And thus it continued till the t 25th year of the 25H.8. cap.30.
reign of H. 8., in which year the papal jurisdiction was ! Salk. 136.
taken away by statute. Quod, Vide.
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1Ed. 6. cap. 1.
Jones 160,
Latch. 37,

[72]

* Jones 160.

Jones 160.

Joncs 162.

1 See Serjeant
Wiht:’tnargu-
ment, in the
case of Wolfer-
ston versus The
Bishop of Lin-

Bisuopr,

4. Afterwards, by the statute 1 Ed. 6., all dishoprics
were made donative, as formerly they were; but by a stat-
ute made 8 Eliz. the statute 25 H. 8. was restored, and
bishoprics in Ergland were again made elective by the
conge deslive; but in Ireland they are donative by leiters
patent at this day.

5. 'The manner of making a bishop, as well in case of
translation as new creation, is thus : ,

When the see is vacant, the dean and chapter certify it
to the king in Chancery, and pray the king’s license to.
elect a bishop; thereupon the king grants his conge d’eslire
(a) such a person naming him, and so théy procced to an:
election; and when that is done, they certify it o the king,
to the archbishop, and to the party elected; and then the
king by his letters patents gives the royal assent, and
commands the archbishop to confirm and consecrate him;
whereupon the archbishop examines the clection, and the
party, and then confirms the election, and consecrates him.

6. This is the manner of proceeding in creations, and
it holds likewise in cases of translations, excepting only,
that the person translated is not consecrated de novo; for
a* consecration is like an ordination, (. e.) it is an indel-
ible character, and holds good for ever. .

7. Heretofore, when a bishop was to be translated, there
was no election to the new see, for the rule in the canon
law is, electus non potest eligi; and because il was pretend-
ed, that the bishop was married to the first chureh, which
marriage could not be dissolved but by the pope, therefore
a petition was made to him, who consenting to it, then,
and not before, the bishop was translated to his new sec;
and this was said to be by postulation, but rather it may
be said to be by usurpation, for it is cxpressly against the
statutes 16 R. 2. and 9 H. 4. cap. 8. and translations are
ever by election, and not by postulation.

8. When a bishop is translated, the old sce is not void
by the election to the new one, until the election is con-
firmed by the archbishop; for though he is elected, yet the
king may not consent, or the archbishop may not confirm,
and it is nol reasonable that the bishop should lose his old
preferment, till’he hath gained a new one; and so it is in
case of creation, he is not completely bishop till conse-
cration.

9. For, as there are four things to complete a parson,
(viz.) presentation, admission, institution, and t induction, so
there are four things analogically requiste to complete
the bishop; the, first¥is election, and this resembles the pre-

(@) Q Whether the conge d'eslireis of a particular person a distinct instru-
not general, and the recommendation ment.
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senlalion  the next is confirmation, which resembles admis- coln, 2 Wikson
sion; the next is consecration, and this resembles istitution; 18
and the last is installation of a bishop, or inthronization of [73]
an archbishop, which resembles tndurtion.s

10. Originally the archbishop was bishop over atl Eng-
?{md, as Austin was, per Coke and Dodderidge. 1 Roll.

ep. 328.

'Il,l. Bishops did sif and had a vote in parliament in the Seld. tit. Ho
time of the Saxons; but it was not ratione baronie, but ex B9 576
privilego personali, as they were bishops, for they were
not barong till the Norman reign; for in the reign of the
Saxons, they wefe free from all services and payments,
excepting only to castles and bridges; but William, called
the Conqueror, deprived them of this cxemption, and in-
stead thereof turned their posscssions into baronies, and
made them subject to the tenures and duty of knights-
service.

R —

BONA NOTABILIA. Sce Executor 10.

BONDS.

1. CROMWELL ». DRESDALE.
[Mich. 8 Will. 3. 2 Salk. 462. S.C.]

PER Holt, Ch. Just. If the delivery of the bond was Where the
after the datc, the plaintifft must declgre generally of a };::_'l'ﬂ";f.“g‘
bond dated on such a day, but with a primo deliberat’ on duivery of a
such a day, for otherwise it shall be intended to Be deli- bout alter the

vered on the day it is dated.
L ]

2. HENDERSON ». FOSTER. [74]
[Hill. Will. 3. B.R. 2 Salk._462. S.C.]
IN an action of debt the plaintiff declircd on a bond Where sex tri-

solvend’ triginta & sex libras; and upon eyer of the bond ﬂ;a'xgnl;e

it appeared, solvend’ sex triginta libras, which is six (imcS wory,
SaukeLp, Vou. 11 11
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as much as the plaintiff had declared for (v::.) 18043 and
for this variance the defendant demurred to the declara-
tion, but it was held good; for sex tringint’ shall be taken
as onc word, like a hond daled tres viginti dics, which was
taken o be on the 23d day, &¢. (a). -
(a) Vide Comyns, Obligation, B. 5. where similar decisions appear in many
other cases. .

D —
3. BOUGHTON v SHAW.
[Pasch.5 Will3] . o
Bond given to DEBT upon hond conditioned, that whereas #. R. was

:"_f;‘l;:’“.:'l:’lﬁ""‘"‘,“‘ arrested at ihe sait of the plaatitl; if therefore he the said

&e. is wot within V. R. shouid appear, and put in bail at the return of the
the statute. writ, or surrender himself to the sergeant, then the bond
, should be voide. The defendant pleaded the statutes of
Vide 25tr.893. [I. 6., and that this bond delivered to the sergeant, and
takeu by himn in the name of the plaintiff, was for case and
favour; and upon a demurrer to this plea, per Curiam, a
bond given by the party arrested, to the plaintiflf himself]
or by a strangcer, to the plaintiff himself, for the enlarge-
ment of the parly arrested, is not within the statnte, but
ood.
Allen 21, 42. & 4. 'Three joint obligors, an aclion was brought against
Saund. 231, {wo, they may plead in ubatement, that another scaled the
et ar2, bond, who is’ still alive, and not named; so it is of a re-
420. 2lcon.  cognizance hefore a mayor or recorder, but they cannot
0. 550 craye oyer and demur for variance, for perhaps all three
did not scal, ang »o the Court will intend; but it is other-
wise of a recognizance before a judge; for in a scire facias,
the defendant may cither piead il in abatement, or crav
oyer and demur for variance. :
Sid, 238. 5. So where there are three joint obligors, and one cf
them dies, the plaintiff must shew that one is dead, for
otherwise he cannot sue the two survivors and the execu-
tor of him who is dead.
Yely. 172. 6. Where a bond is madc to A., B., and C., conditioned
“that W. R. shall pay 20/ to W. W., there all of them must
Vide 1 Sho. 8. join in’the suit, for they arc but as an obligee; and if one
Cro. Eliz. 203.  of them should die, the two survivors must join in the ac-
tion, though they have no interest in the money.
1 Lev. 3. 7. *7Two scal and deliver a bond to W. R. and after-
[*76]  wards by consent of all parties a third is added, and he
seals and delivers the bond: Adjudged this did not make
the bond void, but that all three now are bound; but it
had been othcrwise (¢) had the third man been added
without the consent of the obligee. :

(a) It should seem that this distinc- bound, and not to the validity of the
tion only applies to the third being bond against the others,
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8. Debt upon a bond of 50/., which upon ayer appear- 2 Lev. 166.
ed to be in quanto ginta libris; adjudged ill, because of the (\,,',',lif{.,,‘:}';:"“"
variance and insensibility of the word. B3

9. Three were jointly and severally bound, and an ac. 2Lev.220.
tion'of debt being brought against one of them afonc, he ® €%
craved oyer of the bond, and pleaded that the scal of one of
them was torn off; and upon a demurrer this was adjudged
a good plea, because,it is not the same bond as it was at
first.

10. Debt upon bond, inwhich the plaintiff declarcd, 1 Roll. Rep. 42.
that the gefendant was bound to him the plaintiff W. R.
in 50/.; upon fon est factum pleaded, the jury found the
bond in hec rerba, and that it was made to /. R., and
that thc words nuper vic. Oxen’ were since interlined: et
per Curiam, the interlincation might he maferial, hut it doth
not appear to be so; for non constat, whether it was to him,
or not, colore officii, and therefore the verdict is for the
plaintiff; but if instcad of non st factum, the defendant
had craved oyer and demurred, then it had been against
the plaintiff for this variance.

——

¢ 11. PLACKET ». GRESIIAM.
[Mich. 9 Will. 5.]
Where a bond

IN this case it was held, that wherea sheriff takes a ghenby ashentt

bond as a reward for doing a thing, it is void, for it may be i zo0d; where
to warrant him in the breach of his duty; but if it is to jpu, ¥4e2

save him harmless indoing a thing which it is his duty to 1 B 201 Cro.
do, then'it is good, . :ni‘llt:34 o,

BY-LAWS, L76]

1. 1IN all corporations there is a special clause, by Hob. 211
which they have power to make by-laws; but such cna-
bling clauses are needless, because they are included in the
very actof incorporating, as a power {o swe, purchase, or
the like; for as the natural body has rcason to govern it-
self, =0 bodies incorporate must have laws, which are in na-
ture of political reason to govern themselves.
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Hob. 211.
5 Rep. 61.
Mo. 579.

1 Vent. 167.

1 Roll. Rep. 3.
11 Co. 53.

The Taylors

of Ipswich cagg.

1 Roll. Rep.
312. Roll.
Abr. 365.

2 Vent. 183.
Comb, 10.

Jones, 162.

[771]

Hob. 211,
5 Rep. 63.

Bripces.

2. The inhabitants of a town or parish may make by-
laws for repairing their church or highways, and this without
any custom or prescription so lo do, because these arc neces-
saries to which the law hath madc them subject as they are
a paristi; and therefore the law enables them to supply
these occasions, as if they were incorporated; but they can-
not make a by-law for rcgulating a common, without a cus-
tom enabling them so o do, and such a custom must be
pleaded.

3. But a hy-law ina manor binds all the tenants of that
manor, because they are supposed to dwell there,,

4. A by-law that nonc shall exercise his trade in such
a vill, until first allowed so to do by such or such persons, is
not good, because it is in the power of these persons to
hinder him.

5. But a by-law in London not {o use a hot-press, under
the penalty of 5., nor to mitke one under the penalty of
101, is good, because it is dangerous in respect of firing,
and it is a deccit to the buyers.

G. A by-law under such a penalty, and whosoever shall
refuse Lo pay il, to be commitled, is naught, hecause nullis
Liber homo imprisonctur nisi per legule judicium, and no assent
can change this law; but if the by-law had been, that the
penalty should be levied by distress, an action of debt
would have laid; 5 Rep. 64. Clerk’s case; butnot tobe le-
vied hy distress and cale of goods.

7. The town of Boston, by their charter, claimed a
power to make by-laws or orders, and to commit lor not
obeying them; and this in a quo warranto was held to be
ill, according to Clerk’s case. :

8. All by-laws must be subject to the laws of the realm,
and subordinate to them; therefore, if they are against the
laws and statutes, they are void. '

BRIDGES.

1. THESE are tobe repaired by the county, unless the
lorus in quo, &cs is bound {o repair it,and that may be by
toll or tenurc, but not by prescription; but if it lic part in
onc county and part in another, each county is respec-
tively chargeable for so much of the bridge as lies therein,
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and that. may be by tll, tcnure, or prescription; or unless
some privalc person is bound to repair it, and that may be
by toll or lenure, but not by prescription.

2.+ Indictment for not repairing a bridge was adjudged
naught, because non constal in wha! county it lies, mud be-
cause it did not set forth what kind of bridge, (viz.) whe-
ther foot, horse, or curt bridge, and because it charged the
defendant ratione maperii sui, when it should be ratione te-
nure munerii sui, so that it did not appear that he was
owner of the manor.

3. Iuformation againsi the inhabitants of the county of
Nottingham, for not repairing a bridge over the Trent; two
of the ithabitants, in the name of themselves and the rest,
pleadcd, that /. and B., owners of White-acre, ought to re-
pair it ratione lenure, and traverse that tRe inhabitants of
the county have or ought {o repair: The attorney-general
replicd, that the inhabitants, &c. ought to repair it, and
traversed that 4. and B. ought; they rejoin, that 4. and
B. ought to repair, and thereupon they were at issue; and
at a trial by a Middlesex jury, the defendants were found
guilty upon the last traverse, quod nota.

The defendant, as lord of a manor, used to repair Lod-
den-bridge, he aliened the manor Lo several, (viz.) part to A.
and part to B., and afterwards B. was indicted for not re-
pairing this bridge as he ought ratione tenwre; he pleaded,
that /. and the other werc purchasers with him of the
same lands held of that manor: Sed per Curiam, We will
compel you {o repair this bridge, because it is a thing of
necessily, and afterwards you may s2ck for contribution
amongsé the rest, for the repairing shall not stay till you
determine who shall be contributors.

Sules 101.
Spiller’s ease,
e 1 Salk.
359. 2 Lal.
Raym. 1174,

2Lev. 112,

Jones 973,
1 Sulk, 358.

(78]

CERTIORARI

1. THE QUEEN » DIXON.
[Mich. 2 Annee, B. R. 2 Ld. Raym. 971. 8. C.]
THERE is a short note of this case in 1 Salk., which
see; the case was thus: .

ss» The defendant was indicted for sclling five yards of
muslin, affirming it to be worth 5s. per yard, whereas it

1 Salk. 180.
Mod. Cases 61.

Certiorari to re-
move the indicts
ment, but not
the conviction.
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Joint indictment
inst 3, uno-
:ﬁ::‘ indictment
against onc of
the 3, and ano-
ther against 2 of
the 3and astran-
ger, and a certi-
orari to remove
allindictments
against the three
without saying
vel corum ali=
quis. 2 Hawk.
ch. 27. s. 85.

[*79]

An order was
made concern-~
ing forcign salt,
and the certiora-
ri wasto remove
an order eon-
cerning salt.

CERTIORARI

was not worth 25, 6d. per yard; upon not guilly-pleaded,
the defendant was found guilty, and afterwards brought a
ccrtiorari, and moved to quash this indictment: sed per Holt,
Ch. Just. Thiscertiorari was only to remove the indict-
meut, and not the conviction; besides, here is no day in
court for the defend:nt, as it ought to be upon the return
of a certiorart, (o remove an indictment afler conviction, he
should have made use of this certiogari, before conviction,
whereupon he now moved for a ecrtiorari to remove both
the indictment and conviction; though a writ of crror might
have been proper, yet the Court granted a certjorari spe--
cially giving a day here by it to the party.

i Qe

2. THE QUEEN ». BROWN & AL*
[Mich. 12 Amnw, B. R. 1 Salk. 146. 8. C.]

WILLIAM Brown, Francis Wood, and Leonard Fosbrook
were jointly indicted at the sessions; there was another in-
dictment against Brown alone, and another against Wood
and Fosbrook, and one W. R.; and a certiorari was award-
ed to remove all indictments, unde iidem Williclmug, Fran-
ciscus, & Leonardus indictali sunt, without saying, vel eorum
aliquis indictatus existit: and per Curiam, none of these in-
dictments *arc removed, but only that joini indiciment
first mentioned against Brown and others, and the justices
below may procced on the other without any contempt.

@R

3. ANONYMOUS.
[Mich. 8. Annze. 1 Salk. 145, 8. C. Faresley 97.)

CERTIORARI to remove an order made upon W. R,
concerning foreign sall, and the order being returned, it ap-
peared to be for salt only; and a motion being made to
quash the order for a fault thercin, the Attorney-General

- Northey objected against the certiorar?, that it was miscon-

ceived, for there was no such order to be removed; quod
Curia concessit; for a certiorar: to remove an order made
concerning foreign salt, will nol remove an order made
concerning salt generally, it should have been to remove
all orders conccrning W. R.; for which reason it was
quashed.
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4. CROSSE v SMITH.
[ILll. 1 Anns, B.R. 2 Pd. Raym.856, S. C.]

UPON a certiorari out of the Common Pleas to the Court
of Efy, and this writ being allowed by the Court, and they
afterwards proceeding thercon, a writ of error was brought,
and that matter was eassigned for error. The defendants
plead a grant of conusance of pleus to the Bishop of Ely, and
an allowance thereof in B. R. anno 21 Ed. 3., and that the
causc did arise within that jurisdiction; and this being
returned,on the certiorari, and a demurrer to iy, Holt, Ch.
Just. held that there are three sorts of inferior jurisdictions.

1. One whercof is lenere placita, and this is the lowest
sorl, for it is only a concurrent jurisdiction, and the party
may sue there, or in the king’s courts if he will.

2. The second is conusance of pleas, and by this a right
is vested in the lord of the franchise to hold the plea, and
he is the only person who can take advantage of it; for the
defendant cannot plead this {o the jurisdiction of the
court, but the lord must come in and claim his franchise,
and there is no other way to get the ciase from him; nei-
ther is the court of B. R. entirely outed thercupon, for day
is given by the roll in B. R. to the party to be below at
such a day, where both partics arc sent down together,
with the tenor of the record here, for them to proceed
there; and if justice is done it is well, if not, the plaintifl
shall have a resummons for any delay or misbehaviour be-
low, for the cause is still under the authority and inspec-
tion of this Court, and the lord’s benefit is all that is to be

7

1 Salk. 148. S.C,
No jurisdiction
can withstand a
certiorari.
Fares, 138. 8.C.

considered; it is true, these jurisdictions arc a grievance, 27 H. 3. eap. 2i
apd complaints have often been made agninst them, and [ 80 ]

the common law, to prevent oppression, hath always allow-
ed certiorar?’s to these jurisdictions.

3. The third sort is an exempt jurisdiction; as where
the king grants to a great city, that the inhabitants thercof
shall be sued within their city, and npt clsewhere; this
grant may be pleaded {o the jurisdiction of this court, if
there be a court within that city which can hold plca of
the cause, and nobody can take advantage of this privilege
but a™defendant, for if he will bring a certiorari, that will
remove the cause; but he may waive it if he will, so that
the privilege is only for his benefit.

Thus therc is no jurisdiction which can withstand a
certiorari, even in a case of a customary proceeding by
foreign attachment; if the defendant canmot find bail be-
low, he may bring a certiorari, and wpon putting in bail
above, the cause shall go on there.
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5. PARISH OF ST. MARY IN DEVISES.
[Pasch. 1702. 1 5aik. 147. S.C.]

L]
certiorari o re-  UPON a certiorari to remove an order, the return was,
. q‘l"'“;:"".'l“ cujus quidemn tenor sequitur in hec verba; when it should be
tenor, instead of qui quidem ordo sequitur in hec verba; and for that reason
wrdo, not good. it was quashed, and, upon motion, u new certiorari was

granted,

et § G

6. THE QUEEN ». WIIITTLE. *
[Pasch. 1 Salk.150. 8. C. by the name of K. v. White.]

Certinari tore=  CERTIORARI to remove an order of sessions was super-
move an uder seded, hecause emanavit biduo antea aliquid fiat was signed
signcd by a by a judge; for, per Curium, if it be to remove an indict-

Judge, but the  yment, both certiorari and fial ought to be signed, if to re-

it st move: an order, the certiorari need not be signed, but the
Jiat must.
— G
7. ANONYMOUS.
\ aviance he- CERTIORARI to remove an indictment de duobus equas

tween the in- T, e s indi . .
dictent, and Jelonice abductis, and the indictment was, de uno equo furtive

the cectiorari.  wbducto.  Per Curiam: Nothing is before the Court, nei-
Antead. & A2 ther have they.any warrant to procced in this, case, for
27.». 82, there is a variance between the indictment and the writ.

[8] CHALLENGES.

1. CHARNOCK'S C4SE.

Where three CHARNOCK, King, and Keys, were indicted for high

may Join, orse= greqson, in conspiring the death of the king; they were

ver in theiv . .

challenge. denicd counsel, but allowed pen, ink, and paper; and hav-
ing severally sypleaded not guilty, Holt, Ch. Just. told
them, that each of them had liberty to challenge thirty-
Jive of those who were returned upon the pannel to try

them, without shewing any cause; but that if they in-
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tended to take this liberty, then they must be tricd sepa-
raiciy and singly, as not joining in the challenges; but if
they intended to join in the challenges, then they could
challenge bat thirty-five in the whole, ahd might be tried
jointly upon the saume indictment; accordingly they all
three joined ,in their challenges, and were tried together
and found guilty.

—

2. ANONYMOUS.

[

RULED, That where thcre is a writ of inquiry for da- Jurors in a writ
mages, the jurors cannot be challenged, as_other jurors ©f ingury can-
may, because this is only an inquest ofsoffice; but yet icnged.
it is in the discretion of the sheriff to admit such a chal-
lenge, if it appear to be a good cause of challenge.

3. Challenge to the array, for that the sherifl’ had not 2 véht. 5.
taken the test.  Sed per Curiam, this is no good cause of ! Cro- 369
challenge, for he is still sherifl’ de facto and it would be
very hard for plaintifis in every trial to prove, that the
sheriff had taken the test.

4. When the jury arc of a town corporate, it is no 1 vent. 366.
challemge, that they are not frecholders; hat where they
arc not of any corporafion, it is a good challenge.

5. Information against the defendant for forgery, one 1 Vent. 309
of the jurors was challenged, for that the prosecutor was ! Cre- 8-
latcly entertained at his house, and this was allowed a [82]
good challenge to the favour.

6. Information of intrusion; a juror was challenged for ‘f‘:" 413.
want of °frechold, he having only 15s. per annum: But per f;'lfm;::‘f;m"
Curiam, any freekold was sufficient at common law; and
though the statute of 11, 5. requires 40s., and the 27 Elz.
41., where the damages exceed 40 marks, yet this is only
Sctween party and party, and not where the queen is
concerncd (a).

(e) By 4 & 5 W. & M. ch. 24. civil, ace required to have freeholds
Jurors, 1n criminal cases as well as of*101. a year.

SavkeLp, Vou. IIL. 12
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1. MATHEWS ». COURTHOPE.

The testator THE testaior made onc executor, who was ne relation

made astranger, 4o him but a mere stranger, and gave him 50/, for his

and no relation . . R A L ey

to him, execu- care in the execution of his will; the plaintiff heing next

fory andgave  of kin, exhibiteds his bill for the residuum of the estate, and

itn 501. he . .

shall not have N0 counsel appearing on the other side, he had a decree

glt' l‘lﬂ‘i“}l.'l“m- nist causa. For per Turton, Just. with whom the bar

285 ™ agreed, the executor in such case shall not have the re-
siduum, after debts and legacies paid, but the next of kin
to the testator; and so it was said it had been decreed in
the like case, hetween Cordall and Cordall; it is true, if
the executor had been nearly related to the testator, it
might have been otherwise; but even in such case, if there
are other relations, in equal degree with him, and are poor
and indigent, equity in such doubtful cascs, will give the
residue amongst them («).

(e) The doctrine on this subject is 1 Bro. Cha. 202., wherein it was de-
contained in the very able and com- {ermined, that under the circum-
prehensive note of Mr. Cox, on the stances which entitle the next of kin
case of Karrington v. Knightley, 1 P. to the surplus, in exclusion of the ex-
Will. 549. ‘To the cases therein cited, ecutors, the crown is entitled in case
may be added Middleton v. Spicer, .there are no mext of kin.

. 2. ASTON r. ADAMS.
[Pasch. 8 Will. 3.3

Prohibition to MOTION for a prohibition to one Adams, who had
the plaintilt in exhibited a bill in Chancery: The case was thus; As-
bad brougta . fon stood engaged to Adams by simple contract, to pay
bill on anindebi- him 10/ for curing his son, &c., and that Adams brought
tatus assunpsit- 5 hill in Chancery for this 10 L. suggesting that the agree-
[83] ment was not in writing, and that the witnesses who
could prove it were either dead or beyond sea; the defend-
ant Aston pleaded, that the agrcement was made in the
presence of W. R. now living in Holland, and traversed

the rest of the suggestion; and this being over-ruled in
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Chancery, Aston now moved for a prohibition, because this

is no more than a mere indebitatus assumpsit at common

law; and if this proceeding should be allowed, it would

tend'to the subversion of the whole frame of the common

law; beside, the granting a prohibition would prefent the
clashing of jurisdiction; and there are several preccdents

in the Register of prohibitions, ne sequatur sub suo periculo:

The Court appointgd to hear counsel on both sides, but | ., o
the cause was agreed (a). fo.63.

a) There seems no case of a pro- in Raymond 227. it is doubted whe-
hibition o the coart of Chancery ; and ther such will lie.

———l $ s

3. ANONYMOUS.
[Hill. 9 Will.5.]

THE testator being seiscd of lands, and possessed of goods, Mortgagesand
devised Black-acre to be sold, and While-acre to be mortgaged, juigments
for payment of his debts, and died so much in dcbt, that if . f,m:‘d,{
both parcels were sold, the money arising by such sale and bonds and
would only pay the debts, with a small overplus, account- oot ousimple.
ing also the money arising by the sale of his goods and chat- the personal
tels; in this case it was decreed, that all should be sold, that 3%
the mortgages and judgment should be first satisfied, and
that afterwards, if there should be sufficient of the person-
al estate to pay the bonds, then to pay the same, or so much
of them as the personal estate would extend to pay; and that
so much of the bonds as should remain unpaid should come
in in equal degree with the debis upon simple contract,
and be a charge upon the lands, for as to them, bonds
have no preference in a court of equity; it is true, as to
toods and chattels, bonds will have a preference, because,
the executor by law is bound to prefer them before the

debts on simple contract (4).
(b) Vide note about marshalling assets, 2 Salk. 416.

L]
St Bm—

4. FEVERSTONE ». SCETLE. °*

“ [Hill. 1697

DECREED, by Somers Lord Chancellor, That where ‘}e}’“ “mtgn-
a real estate is upon an equilable title made subject by [. atigied ot
this Court to the payment of debts, and it appears that of tie equitble
there is a sufficient legal estate, (i. e.) goods and chatlels, to estate.
satisfy debts upon specialties, for which the creditors may
have remedy at law against the exccutor; in such case the
debts upon simple contract, for which there is no remedy
at law, shall be first satisfied out of the equitable estate.
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4. POPE & AL’ ¢v. GARLAND.
([Pasch. 11 W.5.]

DEGREED, That all devises by copyholders, for the
use of children or creditors, and all charges made by them

Devise of copy-
hold gonrt with-
out a surrender.

Videl Swh.  upon their lands, for the benefit of children-or creditors,
187. will be good in a court of cquity, though there was no sur
render to these uses. .
—
6. PHILLIPSON ». PIIILLIPSON. *

(Hill. 5 Will. 5. B. R.]

DEB'l' again8t an heir upon the bond of his ancestor:
The deferdant pleaded riens per descent, and at the trial it
was found against him, that he had 5/. asscts per descent,
the Chancery will relicve him against the punalty of the
bond, but not against the penalty of his false plea, because
it was a voluntary falsity.

Where an hen
ahal! be relieved
against the pe-
nalty ot a bgud.

— § Pms

ANONYMOUS.
[Hill. 9 Will. 5.]

DECREED, by Somers, Lord Chancellor, That where
the mortgugee lends more money upon bond to the moriga-
gor, he shill not redeem till he pavs the bond-deht as well
as the money due on the mortgage; but if he mortgage his
equi y of” redemption Lo avother, the second mortgagee shall
not lre’ affected with the bond, for it is but a personal
charge vpon the mortgagor («).

7.

Where more
mos en is lent to
th  nortgagor
on b i he shall
not  dem
without paymg
the bon .’

L]

(a) 171 ac. Coleman v. Winch,
10 Wws 775, Shuttleworth v, Lay-
wick, 1 Fern. 245. Powis v. Corbett,
8 Jtk.556. Troughton v. Troughton,
1 V.z 87. Holmes v. Bunce, S Alf.
60. Lowthici v. Hassel, 3 Bro. Ch,
Rep. 162. From these cases, it ap-

8.

Bill apainst a
man and his
wife abded by
the duath of

* him.

ears, that the mortgagee may tack®

is bond against the mortgagor, his
heir, or beneficial devisce, but not
against creditors, trustees for-credit-
ors, or other persons entitled by a val-
uable consideration.

—p e

ANONYMOUS.

A BILL was exhibited against husband and wife, for
matters chicfly concerning the wifc; they both put in their
answer, and thew the husband died; this is an abatement
of the cause, so that the plaintiff’ shall not proceed upon
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a bill of. revivor, for the widow shall not be compelled to
abide by the answer of her husband made for her, or which
he made whilst she was sub protestate viri, but she may abide
by it if she will, and if she doth, the plaintiff may proceed,
and the decree shall bind her. ‘

— P PP

Y. ANONYMOUS.

A BILL was exhibited to discover a title, and whether
therc was an equity of redemption; the dcefendant answer-
cd, that, he was a purchaser for a valuable cousideration,
and absolutely bought the cstate of such a person, and had
no notice of any title; and this was adjudged a good pleca.
See Iardres 510,

el § G

10. DARRIS’S CASE.

A MAN contracted for the purchase of lands, but be-
fore the conveyance was made ke died, having devised the
land, &c. Ef per Curiam, the devise is good, because the
vendor, after the contract, stood trustee for the vendee.

for the vendee.  Vide Gilb, Ch. 243.  Ld. Pembroke v. Boden, Ch. Rep. 115,
sracts, 2 vol. 83,

184
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1. IN a prohibition it was ruled, That the plaintifl can- Seats in the
not entitle himself to a seat in navi ecclesie by prescription
repair- 1 Lev. 71,3

gengrally, without shewing some special matter, as

church. Sid.

88, 203.

ing, &c. otherwise if it be an isle, but if he entitle himself 1 Wilson 326.
to a seat in navi ecclesie generally, he must give repairing in

evidence, but an islc may bc upon the land of a private

person.

2. In trespass for breaking and cutting in picces his Noy 10s.
pew, and iaking it away; the defendaits pleaded, that Gibwn's cam.
they were churchwardens, and that the plaintiff had built
it in the church without licence, per quod, &c. Et per
Curiam, the trespass is confesscd, for though they may
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remove the seat, they cannot cut the timber and materials
into picces.

3. If one and his ancestors have, time out of mind, re-
paircd an isle in & church,’and sate there with his family,
and burted there, it is good evidence that the seat is proper
and peculiar to him, but then he must repair it at his own
charge, and not with the help of the parish, for if he doth
not, the ordinary may appoint who shall sit there. )

4. The chief seat in the chancel belongs to the im-
propriator of common right; and by consequence to the
farmer of the impropriate tithes, but by prescgiption it
may belong to another. .

5. The church book for burials and christenings be-
gan in the thirtieth year of H. 8. at the instance of Lord

romaell. ’

6. The ordinary and churchwardens cannot license
one to bury in the church, but it ought to be by the par-
son, because the frechold is in him.

—— ) Ge.

7. ANDERSON ». WALKER.

ALL offerings which are due to the vicar for sacaments
marriages, and burials, and payable to him by the laws and
customs of the realm, are confirmed by the statute *2 Ed. 6.
but then such custom must be tried in the temporal courts;
therefore, where the curate of Bridlington libelled against
T. S. for not payving a shilling for baptizing his child, sct-
ting forth in his libel a custom in the said parish for every
parent so to do, §¢.; the defendant suggested for 4 prohi-
bition, that by law no man ought to pay for baptizing his
child, §c. against his will, that customs and prescriptions
were properly triable at law, and that the curate, &c. had
libelled against him, &c. sciting forth the custom as afore
said, and a prohibition was granted.

L ol

* 8 THOMPSON ». DAVENPORT.

SO where the plaintiff libelled against the defendant,
setting forth a custom in the parish of Elington in D’crbiy-
shire, that every woman, who is a parishioner, and dwell-
eth there, and marrying with a license, their husbands at the
time of the marriage, or soon after, shall pay to the vicar
5s. as an accustomed fee, and so brings his case within that
custom; the defendant suggested for a prohibition, that all
customs are triable at common law,and that the plaintiffhad
libelled against him, setting forth the custom as aforcsaid,
§-c. and a prohibition was granted.
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9. PARKER 2. CLERKE.

THE clerk of a parish libelled against the churchwar-
dens, for so much money duc (o him by custom every year,
and to be levied by them on the respective inhabitants in
the said parish, and after sentence in the spiritual court,
the defendants suggested for a prohibition, that there was
o such custom as the plaintifl’ had sct forth in his libel;
it was objected, against granting the prohibition, that it
was now too late, because it was afler sentence, especially
since the custom was not dcnied; for if it had, and that
court héid proceeded, then, and not before, it had been
proper (o move for a prohibition. But per Holt, Ch. Just.
it is never too late to move B. R. for a prohibition, where
the spiritual court had no original jurisdiction (a), as they
had not in this case (b), becanse a elerk of a perish is nei-
ther a spiritaal person, nor is this duty in demand spiritual,
for it is founded on a custom, and by consequence triable
at law; and therefore the clerks may have an action on
the case against the churchwardens, for neglecting to
make a rate, and to levy it, or if it had been levied, and
not paid by them to the plaintiff.

87

Mod. Cases 252
Where the spi-
ritual court hath
not an original
Jjurisdiction, itis
never too late to
niove for a pro-
hibition.

a) Vide ac. 2 Bur.815. Cowp.424.  (b) Vide ac. Noug. 629. 5 Mod.238.

ST.R. 3. 2 Inst. 602. 1 Ld. Raym. 708.

b Q—

10. THE CHURCHWARDENS OF ST. BARTHO-
LOMEW’S CASE.

[Mich. 12 Will. 5. B.R.]

ONE Fishburne left 25 1. per anruum for the maintenance
of a weckly lecturer, and appointed, that the lecturer
should be chosen by the parishioners, and to preach on
any day in every weck as they should like best. The pa-
rishioners fixed on Thursday, and chose a lecturer every
year; and now Mr. Turton being lecturer, and the parish
baving chosen Mr. Rainer, the other would not submit to
the choice, whereupon the churchwardens shut 7T wrfon out
of the church; afterwards the Bishop of London determin-
ed ih his favour, and granted an inkibition and monition for
that purpose. And per Holt, Ch. Just. a prohibition was
granted to try the right; it is true, a man cannot be a
lecturer without a license from the bishop or archbishop; but
their power is only as to the qualification and fitness of the

erson, and not as to the right of the lectureship, and the

cclesiastical Court may punish the churchwardens, if
they will not open the church to the person, or to any one
a:l:'mg under him, but not if they refuse to open it to any
olner. .

The archbishop
or bishop must
liceuse a leetu=
rer; but they
cannot deter-
mine his right to
the place.

1 Wilson 11.
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11. THE QUEEN ». GUISE.
[Mich. 2 Annse. 2 Ld. Raym. 1008. S.C.]

A MANDAMUS was granted to swear Lwo debite elects
churchwardens of, &c.  The return was, that they were not
duly elected, but did not say, nec @liquis evrum, and for
thal reason it was quashed, for he who makes the return
must comply with the writ as far as he can, and if one of
the two is duly clected, as where the parish claims a vight
to choose one churchwarden, and e parson anothes, they
ought to swear one, and to return the special matter as to
the other; that if the parishioners have ouly a right to
choose one, and they choose two, the clecticn is void: but
if two are chosew by the parish by equal voices, when they
ought to choosc bul one, in such casc they cannou tell
which to swear into the office, but then they may retarn
all this special matter; so if the parishioners are to chose
and present them to the parson who is to choose on of
them, and they both bring a mandamus, that matter may
be returncd, for they cannot tell which to swear.

— § Gene

12. BRITTON ». STANDISIH.
[Trin. 5 Annee.]

STANDISIH, the parson of H. libelled against Biitton,
for not coming to his parish church on Swunduys, and for
not receiving the sacrament at Easter: the plaintiff’ sug-
gested for a prohibition, that the bounds of parishes and
the constructions of statutes belonged to the jurisdiction
of the temporal courts, &c. The question was, Whether a
parishioner is bound by law to come to his own parish
church, or whether he is cxcused if he go to some other
church, as it appeared the plaintiff did? It was insisted
against the prohibition, that by the statute * 1 Eliz,
every, parishioner is obliged to come to his parish church,
which rtatute is still in force, and not altercd by any
subscquent act, but only by the act of toleration in re-
spect to dissenters; on the other side it was admitted,
that the words of the statute 1 Eliz. are, that every pa-
rishioncr shall repair to his parish church, but that those
words were corrected or cxplained by some subsequent
statutes; as for instance, by the statute t 3 Jac. by which
every parishioner is required to repair to his parish church,
or to some other church; it is likewise corrected by the act
of toleration. Holt, Ch. Just. parishes were instituted for
the ease and benefit of the people, and not of the parson;
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and if every parishioner is obliged to go to his parish
church, then the gentlemen of Gray's-hu and Lincoln’s-
Inn must no longer repair to thejr respective chapels, but
to their parish churches, otherwisc they nfay be compelled
so to do by ecclesiastical censures. But per Powcll,
Just. The spiritual courts have always exercised this juris-
diction, and after so long usage, it ought not now to be
questioned; and as for the gentlemen of Gray's-Iim and
Lincoln’s-Inn, they have likewise used to repair to their
chapels, and thercfore may be exempted from coming to
their parjsh churches, and this by virtuc of an usage
against ugage: néw the reason why parishioners must come
to their parish churches is not (as hath been observed) for the
benetit of the parson, or that he may have hyjs offerings, hut
because he having charged himself with the cure of their
souls, he may be enabled to take care of that charge. But
at another day, Holt, Ch. Just. held, that if a man repaired
to any other chapel, it would be a good excuse for his not
coming to his parish church, but then he must plead it;
he likewise held, that if Britton the plaintiff in this prohi-
bition was a professed churchman, and his conscicnce
would permit him sometimes to go {v the meetings of
disscentets, that the act®f toleration would not excuse him
for not coming to church, for that act was not made to give
ease to such pcople; so a rule was made for a prohibition,
and that the plaintiff’ should declare on it, that the matter
might come judicially before the Court.

—— ) Gna

13. HARMAN z. RENEW.
(Trin. 7 Will. 3. B. R.]

IN this case, which sce in 1 Sulk., it was held, That at
common law two churches might be wnited by the cou-
currence of the patron, parson, and ordinary; it was far-
ther held, that though in such case there is but one par-
son to both churches, yet the two churches remain, and
the two patronages, and the two parishes.  But where
they are united by act of parliament, as in the principal case,
the parish of St. Mary Bothaw wus per statute 22 Cur. 2.
united to the parish of St. Swithin, and the question arising,
whether after such union the parishioners of St. Mary
Bothaw should contribute towards the repair of the parish
church of St. Swithin, it was adjudged, that they should;
becausc where two parishes are united by act of parlia-
ment, onc of those two parishes is extinct, and both patrons
present but as to one church, though it is altcrnis vicibus.

Sackewp, Vor. IIL 13

iss

[89]

2 Rolle Rep.
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14. KING » RICE.
[1 Ld. Raym. 138. 8.C.]

& Mod. 325. IN Zondon both the churchwardens are chosen by the

Charchwardens, parishioners; in other places the parson appoints one, and

Loudon, or clsc- the parish the other (a). Per consuetudinemn Anglie, they

where are sworn and admitted by the archdeacon, and though they
are unfit, he cannot refuse them (b). *

(a) OFf common right, this is the custom it may be otherwise, 2Cro. 532
mode of election, Str. 1246.; but by (b) Vide ac. 1 Sglk. 166:

CITATION.

1. THE BISHOP OF ST. DAVID’S CASE,
[ Hill. 10 Will. 3. B.R. See 1 Burn. Eccl. Law. Title Citation.]

5 Mod. 433. 'THE bishop of St. David’s was sued before the archbishop
v M of Canterbury for simony, and was cited to answer at Lam-
powcroverall  beth, and not at the Arches, and it was to appear therc be-
the bishops of  fore the archbishop himself, and not before his chgncellor or
P " vicar-general, and for these rcasons he moved for a prohi-
bition; but the Court denicd it, because the archbishop hath
a provincial power over all the bishops of his province, and
may hold his court where he will, either at the Arches nr
elsewhere; and he may likewise convene the party before
himself, and judge himself, and so may any other bishap,
for the power of a chancellor or vicar-general is only a

delegates power in ease of the bishop.

C ]

2. MACHIN ». MOULTON.

[Hill. 11 Will. 5. B. R. 1 Ld. Raym. 452. S.C. 2 Salk,
549. 8. C.]
$ Mod. 450.

For sbtracting ~ MOULTON' was parson of S. in the diocese of

tithes, the ity York, within which parish Machin had lands, but lived in
the diocese Lincoln in another diocese, and now coming to York,

e gub- Moulton sucd him in the spiritual court there, for subtrac-
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tion of tithes, and it was insisted against the parson, that
this was a citing him out of his diocese; at first the Court
held, That the residency of the party draws the cause to
the diocese where he lives, in transitory matters, but not
in local; as for instance, an executor must be sued far a le-
gacy where the will was proved, and not where he lives:
But afterwards this case was ruled to stand upon a single
reason; for whatever the law might be in other instances,
yetin the case of * fithes, the statute 32 H. 8. expressly *2Lev. 6.
enacts, that the party subtracting them shall appear before
the ordinary of the diocese where they were subtracted,
and thereYore a eonsultation was granted in this case.

e

COLOUR. See Pleas 6.

COMMITMENT.

1. ELDERTON’S CASE.
N [Mich. 2 Anne, 2 Ld. Raym. 978, 8. C.]

* ELDERTON was committed by the Board of Green Mod. Cases 73.
Cloth, for executing a fi. fa. in Whitehall, and upon the re- ,:,:':lﬁ‘ﬁ,"::fl;’,‘,}_
turn of a habeas corpus it was argucd to be lawful, and not at vilge whereshe
all prejudicial to the privilege of the palace, aud that they  Ctalh, sbeent.
had no power to commit for breach of the peace, having a 11.8.C. . ©
power only over the queen’s family, for the government of Aot 30.8. C.
the menial servants, and that the privilege of Whitehall cap. 32
was By the statute f 28 H. 8.

Northey, attorney-general, on the other side argued,
that there is a standing commission of the peace for the
vergeand palace, and that the officers of the Green Cloth
are always commissioners; and that the statute 238 H. 8. L 92]
did not crcate the privileges of a palace, put only ascer-
tained the boundaries thereof, for the qucen may declarc
any house to be her palace without the parliament; and

such declaration being made under the great scal, it after-
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wards continues a palace, though the queen doth not re-
side there.

Powell, Just. The privilege of the palace is by common
law, and that in respect of the king’s presence: Breaking
the Kxchequer hath been held to be burglary, though
none of the king’s money was there; and one Jones had
his hand cut off for a murder committed by him in the
I'ower, and was afterwards executed. o

Ilolt, Ch. Just. doubted the case of burglary in breaking
the Exchequer, &c., and denied Jones’s case, becausc the
same fact cannot be a misprision and a murder, for the one
will extinguish the other; he said, that it was truc, his
hand was cut off; but it was without any mannér of au-
thority, for he had seen the *roll, and there was no judg-
ment for it; he'was of opinion, that where the queen was
totaliy ubsent, and neither present by herself or by any of
Ler domestics or family, the place hath no privilege; but
it is otherwise where it was only a personal absence fora
little time: The queen at this time was at Windsor; now
whilst she was there, suppose a murder had been commit-
ted in Whitehall, shall the fact be tried hefore the Lord
Steward ? and he held that it should not.

—to— .

2. CLERKI?S CASE.
(S. C. 1 Satk. 549.]

TIIE rcturn of a habeas corpus was, That there was a
custom in London, that if a man chosen of the livery of
any company should refuse to take upon him the oflice,
that the mayor and aldermen might commit such person
1 until he should declare that he would take upon him
the oflice, ar:d that Clerke was chosen a liveryman of the
company of Vintners, and rcfuscd to hold the oftice, and
thercupon he was committed by a warrant in writing,
&c. until he should declare, &c.; it was objected, that
this return was ill, because it doth not set forth to whom
he should declare his consent; besides, it was an insignifi-
cand custom, to comnmit until he should declare, because
after snch declaration he might still refuse to hold the
oflice; they might imposc a fine to be levied by distress,
but they cannot commit; it is true, a custom to commit
until he should take upon him the office of an alderman is
good, because it is an office for administration of justice,
but a lireryman is not such an office: Another objection
against the return was, that the warrant of commitment
should have begn returned in hac verba: But per Curiam,
this commitment being by a court of record, the warrant
need not be returned in hec verba, as it ought if it had
been extrajudicial commitment: But the chief objection
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was, that there was a custom returned for the mayor and
aldermen to commit to the sheriffs of London, §c. or any
other officer; and the return was, that he was committed
custodie mee, without saying he was sheriff of London, or
any other officer attending the court; and for this®reason
it was adjudged insufficient.

——

3. THE KING ». WRIGIIT.

THE justices of peace committed 7. S. for a forcible
entry, and G. H. was indicted for suffering him to escape;
upon not guilty pleaded, the defendant was found guilty,
and afterwards he brought a writ of errgr, for that it did
not sct forth how this commitment was made, (viz.) whether
upon view of the force by the justices, or upon an indict-
ment found ; neither is it set forth, thatl debito modo commis-
sus fuit: Sed per Curiam, It is only an inducement to the
offence laid in the indictment; besides, after a verdict it
shall be intended that the commitment was legal,

1 Vent. 169.
Indictment for
suffering A man
commiitted for a
forcible entry to
escape,

COMMON.

et ——

1. HE who hath common appendant or appurtenant can
kecp but a number of cattle propoftionable to his land, for
he can common with no more than the land to which his
common belongeth is able to maintain.

2. One cannot prescribe to have sole common of pasture,
excluding the lord, but a man may prescribe to have solam
Jpasturam omni anno omni {empore anni, for this is not com-
mon but pasture, and the lord is not cxcluded from the whole
profits, for he has the trees & mines. .

3. And such a preseription is good, without alleging le-
vancy and conchancy, but it is ctherwise in case of common,
for t{mt ought to be of such cattle as are levant and cou-
chant upon this tenement, because the levancy, &c. is the
measure of the profit in the common.

4. One who hath solam pasturam may license another to
putin his cattle. .

5. And so may one whohath commen in gross fora cer-
tain number, because such a common is neither appendant,
nor a common in gross sans nombre.

Jones 282, 256G

2 Lev. 2.

(9]
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6. So where a man hath solam pasturam, he may liccnse
another pro hac vice to depasture his cattle, butnot for any
time certain, for that would amount to a lease of a thing
(which lies in grapt) and without deed.

7. & common appurtenant to a messuage and lands may
be aliened, if it is for a certain number of beasts, otherwise
where it is a common appurienant for all beusts levant and
couchant on the land.

8. One commoner cannot distrain the beasts of another
commoner depasturing in the common, but he may the
be:ﬁ;ls of a stranger, because he had no pretence of any
right. »

e G

9. WOOLSTON ». SLATER.

IN replevin, the defendant avowed for damage-feasant
on his common; and upon a demurrer to this avowry it
was adjudged not good, because he did not shew some
particular damage to himself, or that he could not have his
common in tam amplo modo quo debuit & consuevit; for a
commoner cannot jusiify to distrain the beast of a stran-
ger, without shewing how he is damaified in his ccmmon.

[95]

Vile 1 Salk.171.
Dougl. 68%. 3d.
edit. Jones 182,
Saund. 66.

Condition pre-
eedent.

1 Veut, 177.
214.

CONDITION.

1. TIIE condition of a bond is always to be taken and
construcd in favour of the obligor, because it is the words
and concession of the obligee; and wherever any sense
can be collected out of the words, it shall never he con-
strucd fo be insensivle, because it is to save a forfeiture.

2. Where a man is bound in a bond with a condition
not to trude, both bond and condition are void; but if he
was bound not to trade in @ particular place, it is good.

8. These diversities were taken by Holl, Ch. Just. ss.
Where in executory contracts the agreement is, that one
shall do such an act, and for the doing thereof the other
shall pay so much money; therc the doing the act isa
condition preccdent to the payment of the money, and the
party shall not be compelled to pay till the act is done.
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4, Where a day is appointed for the payment of money,

which day happens before the thing contracted for can be
performed, there an action may be brought for the moncy
before the thing is done, because here it appears, that the
party relied upon this remedy, and never intended to
make the performance of the thing a condition precedent.
. 5. Where a certain day of payment is appointed, which
is to enure at a {ime subsequent to the performance of the
act, which by the contract the party bad agreed to do,
there performance must be averred, and so is Jones 218. to
be undemstood ; and some other books contrary to this are
not law; for cvery man’s bargain ought to be performed
as he intended it; and where a man relies upon his rem-
edy, it is but just that he should stand te his agreement;
so, on the contrary, there is no reason he should be com-
pelled to trust when he did not intend it.

6. And therefore where two agree, that one shall have
his horse, and the other shall pay so much money; no ac-
tion lics for the money till the horse is delivercd.

L L

. 7. PAGE ». HEYWARD.
[Trin. 3 Annz.]
ADJUDGED, That where he who is to perform a con-

dition is only in nature of a trustee or instrument, there a
temporary disability is ahsolute and fur ever; but, wherc
the performance is for his own advantage, it is otherwise,
for tgc disability may be removed, and then he may per-
form the condition.
L

%

1 Vent. 147,
1 Saund. 319.

Dyer 76. contra.

[96]

‘Where he who
is to perform a
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disabled, where
not,

CONSIDERATION.

1. THE defendant promised, that in consideration the
plaintiff would pay the money due to him on bond on such
a day, that he would deliver up the bond; adjudged a
good considcration, because now he might have the money
without putting the bond in suit.

2. A surety having paid the debt of his principal, who
was dead, told his cxecutor that he had paid the money,

Hutt. 77. Cro.
Eliz. 194.

Sid. 89.
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who thereupon promised to repay him, if he would fordear
till such a day; adjudged a good consideration, for the ex-
ccutor was liable in equity, though not at law without a
promise. )

Vide 3 Bur, 3. A promise upon a consideration executed or past,

1671 unless it is grounded upon a precedent request, is not good,

but where it was made upon request, the subsequent pro-
mise relating to it shall prevail; as fer instance, if a pro-
mise is made at the time of the request, for there the con-
sideration is meritorious: thus a promise to pay 10/ for
that W. R. was bail for my servant, is not good; but a
promisc to pay 104 for that he was bail at my request for
him, is good ().

4. A promis~ grounded on a consideration execulory, or
which continues, is good, though the consideration was
without request; as for instance, for that you married my
daughter, I promise to give you 100/ good, or for that I
owe you 20/ lent {o me, I promise to pay you on such a
day, this is good, for the debt continuing, the considera-
tion must continue.

5. But where the plaintiff’ declared, that in consider-
ation he would discharge the defendant from 22/, due
from him to W. R. his master, he (tht defendant) promised
to lay out 401 in repairing the plaintiff’s barge; this was
held void, and the consideration illegal, for the plaintiff
cannot discharge a debt duc to his master.

Comyns, Action
on Assumpsit,
B. 12. 1 vol. 3d
ed. 201.

[97]

(a) If, in consideration of a thing
already done without my request, not
for my benefit, and where I was under
no moral obligation to do it, I promise
to pay the money, the promise is nu-

dum pactum and void. Butif I were
under a moral obligation to do a thing,
and another does it without my re-
quest, and I afterwards promise to
pay, that is good. Dull. V. P. 147.

6. TIIORNBURGH ». WHITACRE.
[S.C. 1 Ld.Raym. 1164.]

ASSTIMPSIT in consideration of half-a-crown by him
v.111.. given to the defendant, he ﬁlromised to give him (the
S“;"‘l"ﬂc:;':g";d plaintiff) two grains of rye on Monday following, and so on
yet the jury may every JMonday double, by progression, for one ycar: The
givo reasonable  Jefendant pleaded non assumpsit, and upon a motion to
Amages. stay the trial, it was denicd; for per Curiam, though it
amounts to a great quantity, yet the jury will consider the
folly of the defendant, and give rcasonable damages (b).

Mad. Cases,305.
1 Lev.111. 8. P,

(b) Vide 1 Ventr, 65, 267.
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CONSPIRACY.

. 1. WHEN conspiracy is the gist of the action, if one
be acquitted, the othtr cannot be found guilty; but where
the gist of the action is upon another matter, and the con-
spiracy is only laid by wa}y of aggravation, if one be ac-
quitted, me othgr may be found guilty: But in both cases,
if one be found guilty, and the other dies or doth not come
in, Jiudgmeut may be given against him who was found
uilty. i
& 2.y Where a man is falsely and maliciously indicted of
any crime, which may prejudice his famne or reputation,
he may have an action for the conspiracy.

3. And so he may, though the offence for which he was
indicted doth not import slander, but endanger his liberty,
(% e.) where it is such for which he may be imprisoned.

4. Aund so he may, if the indictment is only injurious
to his property, in putting him to a ucedless expense in
defendtng himselt.

*5. And in thesc actions, it is not the conspiracy but
the damages, which are the ground of them; and therefore

per 1holt, Ch. Jusl. one may be acquitted and the other
found guilty, which cannot be in a writ of conspiracy.

6. Where there is a malicious indictment in prejudice
of the fame and reputation of another, though the indict-
ment is crroncous, or an ignoramaus is found, yet an action
will lie, for the mischief arises by the slander; but it is
gtherwise where the indictment is*for a trespass, or for a
riot, because in such cases the defendant is indicted in re-
spect of an injury to his purse, which cannot be where it
is crroncous, or an ignoramus found.

7. Action on the casc for causing and maliciously pro-
curing him to be indicted for a riot, by reason whereof he
was put to great charge in defending it, good, for he was
damnitied in his property, and that out of malicep but in
such case the plaintiff must prove express malice in the de-
fendant, and not only that he (the plaintiff) was innocent.

Nota, Most of these points were adjudged in the case of
Savill ard Roberts. Quod vid. 1 Salk. 14.

Sarxkerp. Vor. 111 14

1 Vent. Thos
die’s case.
1 Wiison 210.

F.N.B. 18,
1 Wilson 210.

L*98]
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CONSTABLE.

1. CHARLEY PARISH’S CASE.
[9 Will. 5. B.R. 1 Salk. 175. 8. C.]

THE village of Charley having no constable, the justices
by order of sessions appointed one: But perflolt,C."J. where
there is no Jeet the constable ought to be chosen in‘the town
out of which the leet was derived; it is true, the justices
have exercised® this power, and rather than to deprive
them of it, this Court will infend, they have sufficient
authority by some act of parliament, and therefore if a
town be erected they may nominate and appoint a consta-
ble; but Charley having no constable, it is no vill but a
hamlet, for a vill and a constable are reciprocal: And, as
to the authority of a constable out of his parish, he held,
that if a warrant is directed to a constable by name, he may
execute it at any place in the courty, though he_is not
compellable to do it out of his parish: Butif it is directed
to all constables generally, in such case it is to be taken re-
spectively,and no constable can execute it out of his parish.

2. When the county was first divided into hundreds, a
constable, or conservator pacis, was appointed in every hun-
dred, and this was in aid of the sheriff, who was the general
conservator pacis through the whole county; and sp also in
assistance of the constables who had the whole hundred,
petty constables came at last Lo be appointed in every town.

3. At first both the constable and petty constable were
appointed by the sheriff in his tourn, and there they werg
sworn, but now they are commonly appointed at the court
leet, and, in default thereof by the sessions.

4. And as to his authority out of his parish: Per Holt,
Ch. Just. If a wagrant is directed to such a constable by
his name, he may execute it in any place in the county,
thouglr'he is not compellable so to do, or to do it out of
his parish; but if the warrant is directed to all copsta-
bles in general, then it is to be taken respectively, and in
such case a constable cannot execute it out of his parish.
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COPYHOLD.

1. FISHER » NICHOLLS.
[Hill. 12 Will. 5. B.R.]

IN this case, Holt, Ch. Just. held, that copyhold estates PosteaDevise 10,
are subject to the rules of law, and will not pass by Copyholdestates
such werds in a conveyance as are improper to pass other rules of law.
estates, unless there is a custom for that purpose, for that VideIder.
may and often doth distinguish them; thus by custom in gy, ’s.m:n Iy
some manors * a grant to A., B., and C., shall be construed Stone,2 Atk.
as a gift to A. for life, remainder to B. for life, remainder };;,.,l;’,{'ﬂ‘_'i,,

to C. for life. [*100]

2. PAGE v SMITH.
[Mich. 8 Will. 5.

IN this case, per Holt, Chief Justice, whatever may pass what is copr.
by deed without surrender, though it may be necessary to hold, and what
enrol the deed, isno copyhold; likewise whatsoever may 5gv sSo™
pass by surrender 1 secundum consuetudinem manerit, without t2 Lutw. 1171,
saying, ad voluntatem domani, is no copyhold.

3. Adjudged, that where a copyhold is forfeited, the 1 Lev. 2.
lord may grant it without a seisure, for the forfeiture is a
determination of the will of the party,and the lord is in as
of his reverson. .
> 4. A. dominus pro tempore habens titulum, dispenses with Yide 3 Term
the forfeiture by admilting a copyholder who hath forfeited, B¢~ 17 #71:
and that not only as to himself but also to him in rever-
sion, for his grant and admittance amounts to an entry for
the forfeiture and new grant.

5. But anadmittance by a lord who hath no title, but
is a disseisor, cannot purge the forfeiture. JIbid.

6. A covenant to surrender copyhold-lands to W. R., Hard. 283
the, covenantor surrendered to two copyholders out of
court, to the use of /. R.; adjudged this is a good per-
formance of the covenant, far this is a good surrender.
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CORONER.

1. HEis chosen by the county, and therefore his office
doth 20t determine by the demise of the king.

2. He cannot take an inquisition but upon view of the
body, tnereiore where one drowns himself, and the body
canuct be found, the inquisition must be taken byscominis-
sion or by jastices of peace, or justices of assize may make
inquisition without a commission, and such inquisitions are
traversabie, thowgn an 1nquisition taken before a coroner
is pot as hath Leen sometimes held; but anciently it was
traversable ia all cases, but where it was fugam fecit, and
80 it iz new,

3. Therefore wvhere a coroncr’s inquest found W. R.
Jelo de se. his executors woro aduiitted to traverse it, but
the inauest was quashed for thc omiscion of the word
murdravits

4. A coroner’s inquest super visum corporis, found that
W. R. felovice seipsum in rivum midit & in rivo predicto
seipeun caergity, & sic seipsum murdravit, this was quashed,
for emergn is to rise out, and not to sink downin the wa-
ter; and ihe going into the river is no felony, nor felonious,
but 115 the drow.ing that makes it felony; therefore the
conclusion, & sic seipsum murdrarit, without the premiscs,
is nuught; for it is not suflicient to find « man murdered
himself, without shewing how. ?

5. A coroner’s inquest may be set aside for a misbehu-
viour of him in his office,”and a melius inquirendum by B. R,
as supreme coroner, or B. R. muy issue out a commission
or justices of oyer and terminer may inquire, but there can-
not be amelius inquirendum to the coroner.

6. Uponan ¢jectment and trial for a murder, deposi-
tions taken before the coroner may be given in evidence, if
the witnesses are déad.

7. Hemust write down the effect of the evidence given,
and certify it to the justices of gaol-delivery, and bind over
the witnesses {o appear. '
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CORPORATION.

D ——

1. ANONYMOUS.

PER Holt, Ch. Just. A corporation is an ens civile, & \Whatis a cor-
corpus politicum, a persona politica, a collegium, an untversitas, oration on,
az,u hﬁbemli & ag'mdi; g:vme are cotcnftituted for public jie Bl. Com.
and others for private charities; the former are not sub-
ject to ahy founder, or particular statutes, but to the gen-
eral laws and statutes of the realm, by which they are
maint.ined and supported; but private charities are sub-
ject to the rules and ordinances of the founder, who by
law is visitor, unless he appoint another.

el § @

2. ANONYMOUS.
[Mich. 10 Will. 3. C. B.]

A CORPORATION, per T'reby, Ch. Just. and Powell, Corporation by
Just. if by prescription, may have several names; but if by presctiptionmay
charter, it is otherwise, for in such casc it cannot have uames, butithy
several names at the same time and to the samc purpose; ;""am:‘ it can
for if a new charter is granted, and by a new name, the pumc. " See
old one js gone; as in the case of baptism by one name, Hardres 405,
and confirmation by another, but such corporation may **
have several names to several purposcs; forit may be cre-
ated per nomen D. to take and to grant, and per nomen F.

to sue and be sued.
L ]

3. COLLEGE OF PHYSICIANS ». SALMON.
[Trin. 15 Will. 3. B.R. 1 Ld. Raym. 680. S. C.]

IN this case it was held by Holt, Ch. Just. that where 5 wmod. 527.
my Lord Cvke says, a corporation must have a name, it %S-'l“&- 4515. C.
must be understood, either as expressed in the patent, or pom pave
implied in the nature of the thing; as if the king should name, vitherex-
incorporate the inhabitants of Dale, und give them power Frg: o mbieds
to choose a mayor; in this case, though there is no name 1 Salk. 191.
of incorporation in the patent, yctit would be a good in-
corporation, and the name would be mayor and common- [ 103 ]
alty; so the city of Norwich was incorporatcd by a grant of
IL 4. by the name of mayor and sherifls, and they are

called, mayor, sheriffs, and commonalty.
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1 Salk. 192

CoRPORATION.

4. THE MAYOR OF THETFORD'S C4SE.
[Hill. 1 Anne.]
A MANDAMUS being returned without the common seal,

Where acorp- 4nq without the hand of the mayor; and it being moved,

ration may doan
2¢t on record,
without their
common scal.

How a dean aud
chapter may
lease. 1 .
307. 1 1lust. 3.
@€, contra.

2 Tnst. 666.

that though it was returned in the name of the corporation,
yet it was no corporate act to charge the corporation,
without their common seal, nor the mayor without his hand,
and thercfore one or both ought to be done; whereupon
the Court ordered precedents to be searched, and it ap-
peared that there were many without the gommon seal, and
without the mayor subscribing his name; and it was held
by Holt, Ch. Just. to whom the Court ugreed, that a cor-
poration may de an act on record without their common
scal; that this is the case of the city of London every year,
who make an attorney yearly in this court by warrant of at-
torney, without sealing or signing i, and the reason is, be-
cause they are estopped by the record to say, that it is not
their act; and therefore, if an action should be brought
against the corporation for a false return, they are cstop-
ped to say, that it is not their return, for it is responsio ma-
Joris, &c. upon record; and as to the hand of the mayor, it
is a sufficient evidence to charge him, that the mandamus
was delivered to him, and that it hath his rcturn, and it is
incumbent upon him to shew the contrary; for the mayor
or any other magistrate of the corporation, who causcd or
procured the return, are chargeable in their private capa-
cities, if it is false.

D G

5. NEWTON z. TRAVERS.
[Mich. 8 Will. 3.]

ADJUDGED, that a dean and chapter, or a warden and,
Sellows of a college, may grant or lcase by the name of dean
and chapter, &c. and without shewing their proper names;
and so they may plead or be impleaded, because in their
corporgte capacity they have no name of baptism, or any
other name than that by, which they are incorporated; but
it is otherwisc in the case of a parson and vicar, for-they
must use their name of baptism.
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6. ANONYMOUS.

[Pasch. 13 Will. 3] .

AN action was brought against the East-India Company, Corporation not
who are a corporation, and the action was for 5000/, and 2PRearingtoan
several distringas’s served, but they did not appcar; where-
upon the Court was' moved, that they might have exem-
plary issues returned, and a rule was made that the sheriff
should return good issues, otherwise to hring an action
against him for not doing it; but at last hc was urdered to

attend. -

7. An information was exhibited against the bailiffs and Corporation not
burgesses of Yarmouth, one of the bailiffs (there being two) PPeuing, tere
appointed an attorney to appear, but the other would not sure without a
consent, and the Court was moved, that their liberties *“™Mons.
might be seised for want of an appearance: But the bet-
ter opinion was, that upon an information in nature of a
quo warranio, which is datum est Curice intelligi, and which
is in nature of a personal action, there cannot be a seisure
before a summons (i e.) the libertics cannot be seised upon
a venire facias, but upon a distringas; but it is otherwise in
a quo warranlo, for there it is summonitus fuit; then it was
made a question, Whether a warrant of attorney made by
one of the bailifls was not sufficient? because the corpo-
ration did not disavow it, but that was not dctermined.

COSTS.

1. THE KING ». SUMMERS.
[Pasch. 1 Annee. 1 Salk. 53. 8. C.]

THE defendant was indicted for a trespass, and also for Coststaxed after
a riot; and upon not guilty pleaded, it was removed into 2’:&':%_
B. R. by certiorari, and the defendant went before the ering the costs
master, who taxed costs; and the Court was moved, that he below.
might go before the master again, that the prosecutor might 5]

be considered in the costs for his charges below, the maste.r
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Moad. Cases 91,
181. 1 Salk. 200.
When husband
and wife must
join in the ac-
tion,

Vide 1 Salk.
282.

CosTs.

having only taxed costs in respect to the charges since the
certiorari; and per Curiam, the master ought not to con-
sider the charges below, but only upon the certiorari; then
it was moved to-aggravate the fine, but that was denied,
since the party had been before the master, and if he in-
sistc?l on it, the Court would sct aside the costs alrcady
taxed. -

b

2. BIGLAND ». ROBINSON.
[Hill. 8 Will. 5. B.R] ,

ADJUDGED, that where executors sue upon ‘any con-
tract of their testalor, or for any wrong donc to him, they
shall pay no cofts cither upon a nonsuit or vercict against
them; so wherever he must sue as exccutor, as for in-
stance, he brought an action of debt upon a hond due to
his testator, the defendant pleaded payment of the money
to himself| (viz.) to the executor, upon which they werc at
issuc, and a verdict against the plaintiff, yet be pnid no
costs; but if he had brouﬁht the money into court (a) then
the plaintiff must procecd at his peril.

(a) Vide contra Bunb. 44. :

——l G

3. JENKINS & UX’ ». PLLOMBE.
[Hill. 2 Apnee. B. R.]

DEB' by husband and wife as executors of W. R.in which
they declared, that the defendant was indebted to”them
as executors for so much.money received by the defendant for
them as cxecutors; upon mon assumpsit pleadad, the cause
came to bc tried, and the plaintiffs wcre norfsuited; ard
in this casc sevcral poiuts were resolved by Holt, Ch. Just.
to which the Court agrced.

1. Where a man marries a woman, who is an execulrix,
and if before the marriage a stranger receives money due to
the testator, and he is sued for it, the husband and wife
must join in the action; but where the money is received
after the marriage, the husband may suc alone. .

2. If the money was received after the marriage, and by
order or consent of the husband, it is the same thing as if
the husband had received it himself; it became assels in
his hands, and the original debtor of the testator is dis-
charged; and if it is paid by his order or appointment to
a third person, it is a devastavit in the executors, because
the original debt to the testajor is paid off, and here is a
new debtor to the executor, who owed nothing to the
testator.
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3. Irrthe principal case, if the defendant had received
this moncy, without the order or conscnt of the husband,
in such case he, by bringing this action, had affirmed the
receipt, and that it was his clection, and that he consented
to make the defendant his debtor, so that the ofiginal
debtor to the testator was thereby discharged.

4. That though the very bringing an action against
the defendant shews, that the plaintiffs consented to make
him their debtor, & omnis ratihabitio retrotrahitur, &c. so as
the plaintiffs might bring this action in their own name,
yet the bare bringing the action did not make it assets in
their hands till*judgment was obtained; and therefore, if
the plaintiffs fail in their action (as they did in this case,
being nonsuit,) the matter is set at large again, and the
plziiutiﬂ' may sue the original debtor of tBe testator, if he
will.

5. That executors arc not excused from paying costs
by the letter of the statute, but by a very favourable con-
struction thereof; as being presumed to have no know-
ledge of the affairs of their testator, and therefore an exe-
cutor shall pay costs for not going on to trial; and where a
cause of action arises to the executor himsclf, for the
which.he may sue without naming himself cxccutor, he
shall pay costs; and though he names himself exccutor,
and sues as such, yet if the case was so that he migt have
sued without naming himself exccutor, he shall pay costs;
and that in the principal case he might have sued without
naming himself cxecutor, hecause the action was brought
Jor so much money received by the defendant to his (the plain-
tiff’s) us=, and by his order, and therefore shall pay costs.
And per Curiam, an executor may bring trover, as cxecu-
tor, for a conversion in the time of his testator, and shull
%0t pay costs, but it is otherwise if the conversion was in
his own time; so where a judgment is obtained by the
testator, and the defendant escapes in the time of the exe-
cutor, for which he brings an action and is nonsuit, he
shall not pay costs; but it is otherwise if the judgment and
escape were both in kis own time. .

If W. R. is indebted to the testalor, and the executor
‘accompts with him, he (the exccutor) may bring an® insimul
romputassel; and this is a new action, which the testator
himself could not have brought, yet the plaintitf shall not
pay costs because the old debt remains, for it is not extin-
guished by the accompt, but made certain, so that it is not
a new cause of aclion, but where an exccutor brought tro-
ver and conversion, and the defendant came to an agree-
ment with him to pay so much for the coiiversion, in such
case the plaintiff s‘l)mll Pay cosls, because by this agreement
the original cause of action is extinguished.

Satkewp, Vor. III, 15

106

Where an ex-
ecutor shall pay
costs, where not.

[107]
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Vide 2 Salk,
506.

CoVENANT.

6. The Ch. Just. held, that where a plaintiff- sues as
executor, and could not sue but as such, the thing for
which the suit is brought is not assets till execution sued
forth; but where he need not sue as executor, it is not assets
till judgment, and then it is, for the original debtor is then
discharged, so that it is a devastavit: This case is reported
in 1 Salk. 207., but not so full and so clear as here, and
in the argument these cases were, cited, Latch. 220.
Hutt. 78, 79, 214, 220. 3 Lev. 60, 375. 2 Lev. 185.
1 Vent. 109, 119. Jones 170.  Hob, 219, 233, 284. 1 Cro.
29, 36, 175, 229.

- G

7. ANONYMOUS.
[Hill. 9 Will. 3.]

A MOTION was made, that a pauper might pay costs for
not going on to a trial: Sed per Curiam, he pays no costs
unless upon a nonsuit, or where the verdict is found against
him, and then he shall pay costs, or be whipped. See
stat. 23 H. 8. cap. 15.

1 Lev. 114, 183.
Pitt v. Russel.

COVENANT. )

1. IN covenant, the plaintiff’ assigned several breaches
in ndt repairing ; the defendant pleaded non infregit conven-
“tiones, and upon demurrer to this plea it was adjudged ill,
because not repairing, and non infregit conventiones are two
negatives, upon which the issue cannot be joined, but it is
good after a verdict, for the tssue is not immaterial but in-
Jormal only.

2. Covenant and declares, that W. R. and his wife levied
a fine of lands sur concessit, to the plaintiff with warranty:
Per Curiam, an action of covenant will lie upon this war-
ranty as well asevoucher or warrantia charte.

3. Covenant for non-payment of rent, and assigned
the breach, that the lessee did not pay the rent at any
of the feast-days on which it ought to be paid during the
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term; this declaration was held good, though general, for
it may bhe true, that no rent was paid on any of the said

days.

108

4.- The plaintiff conveyed ah office to the defendant 1 Lev. 155,

ided, that out of the first profits he pay the ptaintiff
5001 ; adjudged, that an action of covenant lies on this
proviso, for it s not by way of condition or defcasance, but
in nature of a covenant to pay the money.

5. Covenant to pay W. R. 100l., hc making him an es- 1 Vent. 148.
tate in D.; adjudged, that if he tender him a feoffment, ;’J‘Lﬁ,}:wgl'“*‘

and offer to make livery and seisin, &c. he may bring an
action fof the money as if he had actually made a title.

6. Llessee for forty years made an under-lease to W, 1 Vent. 185.

R. forfive ycars, and afterwards made a lease to L. L.
for forty years, who covenants to repaif durante termino
pred. 40 annorum, the under-lessee refused to attorn, yet
L. L. the lessee for forty years must repair, because his
lcase is commenced in point of computation.

7. Debt upon a bond of covenants, and for breach, as- {,,‘;ent- 128,
signed, that the defendant had broke the covenants; upon w3, 25 **

a demurrer to this declaration, it was held to be ill, because
it is double; for he ought to have insisted upon one hreach
certain, .

8. COPLEY ». HEPWORTH.
[Trin. 8 Jac. Rot. 261. B. R.]

IN an action of covenant upon articles of agreement, &c. What are mu-
wherein the plaintiff covenanted with the defendant fucere ! covensnts.

dimissionem, to him of a mill, paying 20l rent per annum
for so many years, and the defendant covenanted to pay
the rent during the term; the plaintiff brought this action
for non-payment of rent, in which he set forth, that
the defendant entered and enjoyed the mill, &c. The de-
fendant pleaded, that the plaintiff did not make any lease
to him; and upon demurrer to this plea it was adjudged,
that thesc articles did not amount to g * lease, being on-
ly a covenant fucere dimissionem (a); and Holt, Ch. Just.
‘held, that the making the lease was a matler precedent, and
that,the plaintiff could not be ecntitled to the rent till a
lease was made; but Eyres, Dolben, and Gregory, justi-
ces, conlra, because thesc are mutual covenanis, and equal

Roll. Ab. 848.

Cro. 172,

(a) R. ac. 5 Term Rep. 163. Roe mise itself; but where it is intended

V. dshburner : ‘That where the agree- by the parties to be the

instrument

ment refers to a future act of demise, undes which the lands are held, it

it shall not have the operation of a de- shall have that operation.



208 CouNTY PALATINE.

remedies arc on both sides (a), and it is alleged that the

defendant entered, but upon the other point the defendant

had judgment upon arguing the demurrer, Mich. 2 W. 3.
L]

(a) Kide Thorpe v. Thorpe, 1 Salk, 171., and notes thereto.

el § G

[ 109 ] 9. IIANNAM o REDMAN.
[Mich. 9 Will. 3. B. R.]

Covenanttosave  PER Holt, Ch. Just. Where several lands are charged
the lessce hvin- g ith o rent-charge, and the owner of these lands makes
charge; ithe  lease thereof, and covenants with the lessce to sare him
By ithout  hgrmless, §c. and afterwards the lessce “pays the rent {o the
pulsion, he . . .
paysitin kis  grantee of the :ent-charge, voluntarily and without compui-
ewn wrong. sion, in such case he pays it in his own wroung, and must
pay it again to the lessor; butif he is distrained for the
rent-charge and his goods taken, this is a breach of the
covenant, and not before; and the lessce must not allege
generally, that he was compelled to pay the rent, but must

shew how.

1 Vent, 56. 10. A bishop made a lease, in which the lessee cove-
nanted to repair; the bishop died, and his executors brought
an action for not repairing in the time of the bishop, and ad-
judged well.

COVENANT TO STAND SEISED.
Sec Uses.

[10] -  COUNTY PALATINE.

1. COTTON ». JOIINSON.
[Hill. 2 Will. 3. B. R.]

1 Salk. 183. IN ¢jectment for lands in the isle of Eli/, after not guil-
8.C. Incjeet= ¢y ploaded, it was suggested on the roll, the privilege

nds in ) . .
Bravonre . Of dhe county palatine, that no jury should be returned out
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of the isle, and so a zenire facius was prayed to R. the ¢ias was prayed
next vill in the county of Cambridge, et quin videtur justi- to the nexs vill
clariis hic rationi consonans ei conceditur; it was objected,

that -the defendant’s confession Should have been entered

likewise on the roll, (viz.) ¢t quia defendens hoc non~edicit

ideo €i conceditur, but adjudged, though some precedents

arc so, yel either way is well enough; for if the fact is

otherwise, he may bring a writ of error, and assign it for

error; then it was objected, that the entry ought to have

been, quod liberi tenentes nec residentes in eadem insula non

aggredi debent ad aliguam juratam exira libertatem illam

Jaciend’ ; Yor otherwise it doth not appear to be a privilege

anncxed to the inhabilants, but a mere cognizance in the

bishop ; however, the trial being in the county of Cambridge,

of which this is parcely the Court bl itto be aided by

the statute 16 & 17 Car. 2. cap. 8.

2. Though it is commonly said, that Lancaster is a §1 Vent. 157.
county palatine by act of parliament, and Chester and Dher- Davis6l. b.
ham by prescription, yet this must not be intended of a mere
prescription, because a franchise, que se exaltat in praro-
gulivwm regis, can never be gained by mere prescription,
but must depend on ancient grants of kings, and allowan-
ces in gyre as well as by prescription.

3. i{ is true, Lancastcr was crected into a county pala-
tine, in pleno parliamento, anno 50 Ed. 3. and it was granted
by the kiug (o his son John for lifc, that it should have
Jwra regalia, and a king-like power to pardon treasons, out-
lawries, to make justices of peace and justices of assize,
and all processes and indictments were in his name; but
these royalties are abridged by the statutc 27 H. 8. cap. 24.

*4. But because Lancaster was crected by act of parli- piowq, 215 b,
ument into a county palatine, therefore outlawry in Lancaster [ *111 ]
&s pleadable in the courts of Westminster, but outlawry in
Chester is not.

5. By the charter of H. 4. confirmed by parliament, py,, o5
the possessions of the duchy of Lancaster are kept 8eparate 2 Inst. 205.
from the crown, and are to be in the king as they were
before he was king, so as to pass by livery or grant.

6. There is a seal for the county palatine, and another 2 Luw. 1236
for the duchy, (i. e.) such lands as lay out of the county pu-
lating, and yct are part of the duchy; for such there are,
and the dukes of Lancaster held them, but not as counts pe-
latine, for they had not jura regalia over them (a).

7. It is for this rcason, that the king may make a cor-
poration by the seal of the county palatine, within the county
palatine, for so might the count palatine himself, as having
Jjura regalia. .

(a) According to the Editor’s obser- particularly those which appoint to
vation, many patents have both seals, offices within the county palatine.

LX)
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8. Baut the king cannot grant or make a corporation by
the duchy seal within the duchy lands, because it is jus re-
gale o grant a corporation, and the Duke of Lancaster qua
talis could not dp it. :

9. » Any thing natural, and which arises from the land,
and which might be granted, the king may grant under
the duchy seal, for those things might be granted by the
Duke of Lancaster, as he was a subject; of this nature aie
advowsons, renls, ways, offices, &c. for these savour of the
land, and might have been granted by the duke before
the possessions came to the crown; but it is not so of a
Jair or market, for those are jura regalia. -

10. Prohibition was prayed to the duchy court at Wesi-
minster, for holding plea of lands within the county palatine,
when there is @ court in the duchy tor that purpose, and the
duchy at Westminster is only for lands out of the county pala-
tine. Et per Curiam, It doth not appear that they have
any legal authority to act as a court of equity, for the sta-
tute of Ed. 4. doth not give them a court of equity, but a
court of revenue; however, it was allowed, because of
long continuance and practice.

[112]

CUSTOM.

ettt ——

See that most excellent Report of the Case of Tanistry, in Sir
John Davy’s Reports, wherein this subject is treated with
great learning and perspicuity. Fol. 28.b. See also 1 Bl
Com. 74. 2 Roll. 264. Comyns, Prescription, vol. 6.3d. ed.
pa.78.

1. AS no law can oblige a pcople without their con-
sent, so wherever they consent, and use a certain rule or
method as a law, such rule, &ec. gives it the power of a law.

2. Now this consent is either verbis or factis; (i. e.) it
is expressed by writing, or implied by deeds and actions;
and where a law is founded on an implied assent, rebus &
Juctis, it is either common law or custom.

3. If it is universal, then it is common law, if particu-
lar to this or that place, then it is custom, and had its rise
in this manner:
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4. ss. When the people found any act or rule to be fit
and agreeable in its first instance, it was natural for them
to repeat and practise that rule; and if this continued
from age to age, and was so practised, then it grew into a
law either local or national, according to the extent of it.

5. And such custom ought to have four properties,
(1.) It ought to have a reasonable eommencement, for no
ushge can make that good which was not so ab initio.

6. But a custom shall not be taken to be unreasonable
because it is contrary to the common law; for the customs
of gavelkind and borough-english are contrary to the com-
mon law, and yet they are allowed to be good.

7. Neither is a custom unreasonable for being injuri-
ous to private persons or interests, so as jt tends to the
public and gencral advantage of the people; therefore a
custom to undermine houses in publico incendio, a custom
to turn his plough on the headland of another, are good;
the one to prevent the spreading of the fire, and the other
in favour of husbandry.

8. But where a custom is injurious to the public, or to
a greal number of people, and only for the henefit of some
individual, in such cases it is unreasonable; as for in-
stance, o custom that the commoners of such a manor shall
not put in their cattle till the lord first puts in his beasts,
or that the lord shall distrain and keep the distress taken
till a finc or ransom is paid at his pleasure; for the origi-
nal of such customs was by tort or usurpation.

(2.) A custom ought to be certain.

(3.) The continuance to be without interruption; for
discontincance destroys a custom by the same reason that
continuance made it.

(4.) A custom must not be against the prerogative of
the king.

0. Now as to local customs, it hath been held, that a
‘custom of a manor cannot extend beyond that manor;
therefore in trespass for breaking his close in D., the de-
fendant pleaded a custom within that manor for every te-
nant to have a way in the place where, &c. and it did not
appear, that the locus in quo, §c. was within the manor,
this was held naught upon a demurrer. °

10.* Trespass for breaking his close; the defendant
pleaded, that the close lay in the hundred of W. in the
said county, called the Kingsfield; and that in the said
place called the Kingsfield, there is, &c. el talis consuetudo
usital’ in eodem quod bene alicui (omitting the word licuit)
volenti fodere pro plumbo.  Et per Curiam, want of the word
licuit makes all imperfect; but if it had been in, yet this
plea is naught, because he ought to have laid a positive

112
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Sid. 237,

2 Lutw. 1317.
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DAMAGES.

usage in fact, and not quod bene licuit alicni, §¢.; besides,
the custom is not laid in any manor, vill, or parish, and there
cannot be a custom in a particular parcel of ground called
the Kingsfield. -

11. To plead pro en quod secundum consuetudinem, a
thing is so and so, is naught; for it ought to be positively
alleged, viz. quod infru such a place, talis habetur consuetudo.

12. Custom, that the parson, in.consideration of tlie
greater increase of tithes, shall keep a bull and a boar;
this is good, because founded on a consideration of some
henefit. ,

13. But a custom in London, that if 4 stranger die in
one parish and is buried in another, that he shzﬁl pay the
same fees in the parish where he died, that he doth to the
parish where he is buried, is naught, becausc he was not
bound to come to church, and to receive the sacrament in
that parish where buricd.

[114]

1 Cro. 560.
1 Vent, 133,
3 Lev. 371.

DAMAGES. See Judgments 13.

1. WHERE a judgment is given for the plaintiff, and
the defendant brings a writ of error, and the first judg-
ment is aflirmed, the defendant in crror shall have dam-
ages and costs for the delay of execution, and the trouk'e
he is put to, and this by the statute 3 I 7. cap. 10.; hut
it is otherwise if the first judgment was given for the de-
fendant, and the plaintiff brings a writ of error, for there
is no delay in the execution; but this is now altered by the
statute 8 & 9 Will, 3. cap. 11., by which it is cnacted, that
it shall extend only {o judgments upon verdicts.

2. -In all actions where the plaintifl’ hath damages by
the common law, he hath costs likewisc by the cqmmon
law (a); and so it is in all actions wherein the plaintiff
hath damages by virtue of the statute of Ed. 6. or any
precedent statute, for in all such actions the statute gives
him costs as well as damages.

(a) This is evidently incorrect, it fore the words “ by the common law”
being universally admitted that there should be rejected.
were no costs at common law. There-
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8. And in any of these cases, if a subsequent statute 21ast.289.
doubles or trebles the dumages, the costs are so too; as for
instance, in trespass for a forcible entry upon the statute
8 I1.-6., or in an action of the case uporrthe stat. 2 H. 4.
for suing in the Admiralty for a matter arising on the land,
or in an action of waste, upon the statwte of Gloucester,
against tenant'in dower, or tenant by curtesy, for these are
acts of additions, (7. £.) there were damages at common law
in these cascs, which these statutes increase.

4. But in an action of waste against tenant for life, or Skin. 25.
in a quare impedit, the plaintiff shall have damages, but no
costs, bec8use there were no damages at common law, but
are givch after the stat. 1 Ed. 6. by subsequent statutes.

5. Now in these statutes of creation, (i e.) such sta- Videl Term
tutes which give damages, where there were none before <% 72.2,,3:'"'
at common law, or hefore the first of Ed. 6., there is a di- 367.” 2 lust.
versity, where a statute gives certain dumages, and where -
uncertain; for if a statute of creation gives uncrrtain da-
mages, no costs shall be recovered as well as damages; but [415]
this is only to be intended of private actions to the party
gricved, and not of popular actions, as in qué tum, informa-
tions, &c.

L s

6. COOKL ». BEALFE.
[1 Ld. Raym. 176. 8. C.]

ADJUDGED bhetween these parties in an aclion of Where the da-
assault, &c. that where the plaintitF declares of a wounding ey be
by the word maikemarit, it is clear the damages may he uot. Vide Latch.
increased, though damages are given by the jury. 2 ils. 5.
. 1 Barnes 106, Style 245.
. 7- So it is where the plaintifl' sets forth a wound so
. particular in his declaration, that by the description it ap-
pears to be a maihem; and so it is where the wound is
visible and apparent; and this may be done, whether da-
mages are given by the jury upon an isgue joined, or upon
a writ of inquiry. -
- 8. But this increase of damages must be givenchy the byer 105, 228
courts at Westminster upon the view of the wounding, or
upon affidavits made thereof; and il cannot he done by
the justices of uisi prius, who, if the wound is very great,
must indorse the evidence on the pusica, and upon such
evidence the damages will be increased, though the wound
was not set forth in the word maihemavit in the declaration:
And so it is without such indorsement wher® the cause was
tried before a judge of that court where the motion is
made for increase of damages,

Sawxewp, Vou. 111 16
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2 Lev. 125,
.

Deata oF EXTHER PARTY.

9. Trespass in the Palace Courl, the cause was removed
into B. R. by the defendant, and the jury having given
15s. damages, the question was upon the statute 22 & 23
Car. 2. cap. 9. Whether the plaintiff should have no more
cost than damages? Et per Curiam, the cause being re-
moved by the defendant, the plaintiff shall have more
costs, but not if it had been removed by the plaintiff; for
so he might be more vexatious.

[ 116 ]

2 Ld. Ra
768. m

1 Salk. 87.

S. C. Where a
Jjudgment was
enterel after
the party died.

DEATH OF EITHER PARTY.
Sec Scire Facias 2.

et —

1. OADES ». WOODWARD.
[Hill. 1 Annee. B. R}

THE case was, one Woodward gave a warrant of attor-
ney to confess a judgment, and died in Hilary vacation, the
attorney entered judgment as of Milary term, but did
not bring in the roll till after the cssoin-day of Easter term,
so that now it was a post terminum roll; and the question
was, Whether it should be reccived? if it was received,
then the judgment would be of Hilary term, which was
whilst the party was alive, and conscquently it would ber
good: But per Holt, Ch. Just. this roll was not admitted
to be filed; by the course of the Court, all the rolls of
Hilury term ought to be brought in before the essoin day of
Easter term, and a post terminam roll cannot be received
wiihout the leave of the Court, upon motion made for that

- purpose; and such leave is never granted, but where it

appears to the Court that no body can be prejudiced by
it, for 1t is dangerous; and though it hath been done, he
would never consent that it should be done again, because
by this means the statute of frauds, and the statute for
docketting judgments, would be frustrated; for if the Court
should allow the filing this roll in Easter term as a judg-
ment in Hilary term, when it was not amongst the rolls of
that term, or the vacation following, how could purchasers
avoid it, when it was ncither docketted, or to be searched
after in that term, upon either of thosc statutes? so the
court would not allow the filing it.
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" 9. WOOLRIDGE z. CLOBERRIE.
[Mich. 4 Jac. Rot. 15. B. R.]

AN action on the case was brought against four defend- Action agi
ants, and the plaintiff had a verdict and judgment, (it was 200€ (oo
for stopping his watercourse) one of the four defendants before the trial 5
died before the trial; and afterwards, upon a writ of cr- :"‘i‘:{;“:‘:‘
ror brought, the * jadgment was held to he erroncous as wg-..', reversed.
to him who was dead, and thercfore it must be reversed
against all the survivors, for 1t cannot be reversed in par-
cels: The diffegence was taken between actions founded
on * forfs and on condracts; n the first case, it there are se- '4‘57“'- Eliz.
veral defendants, and one die betore the verdict, yet the Z%, 5(%:’51?"
action shall stand; so if he die after verdict, the plaintiff’ Jones 356, 367,
may suggest the dcati of him puis durrein continuance, and %
take judgment against the survivors, but there needs no
surmise to alter the distringas or the veuire, for by the
death of one defendant the action doth not absolutely
abate: It is otherwise in actions founded upon contracts,
which in their nature are entire; and therefore, in such
cases, if it is suggested that one is dead, no t judgment ‘g.g";g; 186.
shall be entercd aguinst the survivors- Thercisalso adif- =
ferencé between verdicts at nisi prius and at bar; for if, af-
ter a verdict at the nisi prius, one of the defendants die be-
fore judgment, there, if it is entered against all, it is erro-
neous, but it is otherwise if entered after a trial at { bar, i‘tgfp;,ssm'
for there the judgment relates to the verdict (a). .

(a) Vide stat. 8 & 9 W.3.c.11. Gilb. C. B. 195. Bull. ¥ P. 512,

[ TP

3. ELLWAIES » LUCY.

[}

THE plaintiff brought trespass against four defendants, 3<Lev.120,
they all appeared, and after some continuances, three of mm
them lzeaded that the other dii:l after the last continu- three m, ’
ance, & petunt judicium de brevi breve ic cas- 40 .
setur; and upon demurrer to this plqe:o‘iit was amged ill, :::dﬁem
‘because they shonld have concluded, et petunt judictum si Comyns’ Abate.
Curia ulterius procedere vull; for the writ actually abated §'e’si :::

by the death of the other defendant. pa. 90,
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e ———

1. WARD = EVANS.
[Mich. 2 Anne, 2 Ld. Raym. 928. S. C. Comyns 198. 8. C.]

Mod. Cmses36.  THE case. ss. There was a debt of 50L due to the

Taking paper is Masler, who sent his servant with the debtor Ao reccive the

no payment  money; they went toa goldsmith, upon whom the* debtor

::,'::eah;? ¥® Thad a bill of 100/., and the goldsmith indorses 50/ on that

debt. bill, and gave the servant a bill upon another goldsmith
Jor 501, and the next day that goldsmith broke, and there-
upon the master resorted to the first goldsmith, who refu-
sing to pay the money, an action was brought against him
by the master, and whether it would lie, or not, was the
question: E¢ par Holt, Ch. Just., the taking a note in wri-
ting for goods sold may amount to a payment of the money,
because it is a part of the original contract; but paper is
no payment where there was an original and precedent
debt as in this case therc was, for it is intended to be ta-
ken upon this condition, (viz.) that the money be paid in a
convcenicnt time,

G

2. MARLE ». FLAKI.
[Trin. 12 Will. 5. B. R.]
Paymentof mo.  PER Holt, Ch. Just., Paymcent of a bond with a condi-

:‘é’og('l‘ ’:‘:;"l‘,‘l:_‘s tion indorsed, is a good plea before but not after, no mord
fore thecondic  than to an action of debt upon a single bill, for when the
tiou broken.  hreach is made, the benefit of the condition, which is al-

ways in behalf of the obligor, is gone.

But now see the Stat..4 & 5 Anne for the amendment of the law.
1Lev.22. 3. Adjudged, that where the lessor assigned his rent
without the reversion, that the assignee (if the tenant
agrecs) may maintain an action of debt for the rent, be-
caunse the privity of contract is transferred.

2 Vent. 129. 4. 'The lessor made a lease, reserving 201, per annum to

Post 302 be paid quarterly, debt may be brought for the last quar-
ter’s rent, withoutshewing the other three quarters were
satisfied. for cvery quarter’s rent isa distinct debt, and dis-
tinct actions lie for each quarter.,



119

DEEDS.

et

1. THE elder Sazons made conveyances of their lands
here, without deed vr writing, (viz.) either by the delivery
of a turfe, of a new stafl, &c. The first deed concerning
lands was madc by Withedrus king of Kent, anno €94.; and
that, and othep subsequent writings made for such pur-
poses, were called chirogrz;{zhs ; but in the time of the
Normans they were called charters, and afterwards deeds.

—te—

2. ANONYMOUS.
[Pasch. Y Will. s.]

PER IDolt, Chief Justice: When a decd is pleaded with
a profert hic in Curia, the very deed itself is by intendment
of law immediatcly, in the possession of the court; and
therefore when oycr is craved, it is of' the court, and not
of the party.

3. Afler oyer is craved, the deed is become parcel of
the record, and the Court must judge upon the whole.

4. The demand of oyer is a kind of plea, and may be
counterpleaded.

5. When a deed is not in Cour, no oyer can be granted ;
therefore when oyer is prayed, it is always intended that
the deed is in Court ; and the words ei legitur in hec verba,
&c., are the act of the Court.

« 6. In debt against an administrator upon a bond of his
intestate, the defendant demanded oyer of the bond and
condilion & ei legitur; the condition was for performance
of covenants in an indenture made between the plaintiff
and the intestate ; then the defendapt prayed oyer of the

indenturc mentioned in the condition, though it was not 49

*in court & ei legitur; and then he pleaded, and the plain-
tiff demurred, so that the indenture was not in Court ; it
should have been produced by the defendant under the
hand and seal of the plaintiff, and where it was made, and
the substance thercof, that if it should be misrecited, or a
wrong deed set forth, the plaintifl might plead non est
Jactum: Now in this case he cannot plead that plea, he-
cause the defendant hath not alleged *that it was the
plaintiff’s deed, and for that reason he cannot crave oyer
of it, and get it truly entered, if it should be misrecited.

Spelm. Recl. 8.

By a profert hic
in Curia, the
deed is in Court.

Sid, 308.

1 Saund. 8, 9

Vi;le 2 Salk.

[120]
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But adjudged, that, upon a general demurrer, it should be
intcnded to be the true indenture, and that it was in Court;
and that if the defendant had endeavored to trick the
plaintiff, he might have complained to the Court.

1 Saund. 306. 7. in debt upon bond conditioned for performance of
covenants in an indenture: The defendant craved oyer of
the condition, and pleads, that he hath the indenture in
Court, and that there are no covenants therein to be per-
formed, et hoc, §c. The plaintiff prayed oyer of the inden-
ture, which was entercd in Aec verba; and it appearing
that there were several covenants therein to be performed,
he demurred to the delendant’s plea; and zdjudged good;
for, upon oyer of the indenture, it is made part of the
dcfendant’s plea; so that it appearing judicially to the
Court that he dill plead a false plea, and averred against
the truth of what appeared by the indenture; therefore
the plaintiff needs not shew any matter of fact in his re-
{:lication to maintain his action, but it is more proper for

im to demur.
2 Lev. 113, 8. Adjudged, that where a chose n action is created by
“I,Nf;%m a deed, the destruction of such deed is the destruction of
-=1 the duty itself; as in case of a bond, bill, &c. but it is not
so where an estate or interest is created by a deed.

1 Vent. 9,210, 9. Debt upon bond; the defendant pleads, that he de-
livercd it as an escrow.  Et hoc paratus est verificare; and,
upon a demurrer to this plea, it was adjudged ill, hecause
he ought to show to whom he delivered it, and then to
conclude, et sic non est fuctum; for this plea amounts to a
special non est factum, and the plaintiff cannot reply, that
he delivered it as his deed, and traverse, that he deliv-
ered it as an escrow.

e 1o

10. ANONYMOUS.
[Mich. 5 Anne.]

Ditcofadeed  PER HOLT, Ch..Just. A date of a deed is either express

eitherexpressor or implied ; the express date is the very day and year in

implied. which the deed was made, and this is always intended
when in pleading it is said, bearing date; the other is.the
implied date, which is the delivery.
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DEFAULT.

* 1. STAPLE ». HEYDON.
[L'rin. 2 Aunee, B. R. 2 Ld. Raym. 922, 8. C.]

TIIIS gase isoreported in 1 Salk. and in the Modern Cases, 1y s.k. 216,
but not in the same manner as followeth: ss. In trespass for Mod. Cues .
breaking his wharf and cutting down his fences, the defen- gogant is out of
dant plcaded that one Grey was possessed of this wharf, Courtby “';'ﬁm“
and a timher-yard adjoining, for 90 ycars, and had and :';;,',f.f,‘:',‘. e e
used a way from the timber-yard over this wharf to the Thames,
and being so possessed, did demisc the timber-yard to this
defendant for seven years; and that the fence being there-
on erccted to stop his way, he cut it down, and that he kad
10 other way to the Thames. 'The plaintifl’ replied, that he
(the defendant) had another way to the Thames; upon which
they were at issuc, and the inquest was taken at the nisi
prius, by default of the defendant; but the issue, whether
he had a way to the Thames, or not, being immaterial, the
Court was moved for a repleader: It was held, that this
was an immaterial issue; but it had been otherwise, if the
defendant had pleaded, that he had no other way to the
timber-yard; but that there could be no repleader, because
by this default the defendant was out oi Court; then it was
urged, that the trespass being not justified by the defen-
dant, it was confessed, and therefore judgment ought to be
given against him upon his confession; and not upon the
issue and verdict; so is 3 Cro. 214. 1 Leon. 68. But pcr
. Flolt, Ch. Just. Where the defcndant confesseth a trespass,
and avoids it by such matter as can never be made good
by any manner of plcading, there judgment shall be given
against him as upon his own confession, without any re-
gard to the issue, and sois that case in 3 Cro. But where
the defendant avoids and justifies by such matter as would
have been sufficient if it had been well pleaded, (which is
this very case) this, if ill pleaded, shall not be taken for a
confession of the plaintiff’s action; to which Powell, jus-
tice, agreed, for this was no more than a nient dedire, and
not a plain and express confession.
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DEMURRER.

1. ANONYMOUS.

PER Holt, Ch. Just. Therc were spccial demurrers at
common law, but they were never necessary bul in cases
of duplicity, and therefore they were seldo# practised ; for
as the law was then taken to be upon a special demurrer,.
the party could take advantage of no other defect in the
pleading, but {o that which was specially assigned for
causc of his demurring.

2. But upon a general demurrer he might take advan-
tage of all manuer of defects, that of duplicity only except-
ed; and there was no inconvenicnce in such practice, for
the pleadings being at bar viva voce, and the exceptions
taken ore tenus, the causes of demurrer were as well known
upon a general demurrer as upon a special one; therefore
after the rcformation, when the practize of pleading at bar
altered, the use of gencral demurrers still continued, and
thercby this public inconveniency followed, that the parties
went on to arguc a gencral demugrer not knowing what
they were fo argue, and this was & occasion of making
the statute 27 Eliz., by which it is cnacted, That the
causes of demurrer should be known in all cases, and this
was restorative of the common law.

3. Demurrer to the evidence admits the truth of the
fact, but denies its effects in law; and if such demurrer is
at the assizes, it shall be tricd and determined in B. R. ok
in C. B., &c. and if the demurrer is upon written cvidence,
the plaintiff must join or waive it; otherwise, if it is upon
parol evidence.

4. Many things have been adjudged ill upon a special
demurrer, which are otherwisc upon a gencral demurrer;
as for instance:

In tréspasg, the defendant pleaded a descent to him as
heir, and did not say fi/io & heredi, or how he was heir; this
is naught on a special demurrer.

5. So in deht upon a bond to save harmless, the de-
fendant pleads indamnificatum servavit.

6. So petit judiciw’ si ab actione, instead of petit judiciu’
& damna.
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DEPARTURE.

1., ANONYMOUS.
[Hill. 2 Annee, B. R.]

IN trespass, assault, and batlery, it was ruled by Folt,
Chief Justice, that where the plaintiff laid the assault to
be done on such @ day, and the defendant in pleading
some special matter justifies on another day, so that now
by this pleading the day is made material, yet the plain-
tiff in his replication may allege the assault to be done on
another day, and that this is no departure; it is true, it
hath been held otherwise, but the later opinions are, that
the day is not material, and that the plaintiff may main-
tain his declaration.

2. In replerin, the defendant pleads, liberum tenemen-
tum, and d:unage-feasant there; the plaintiff in his repli-
cation confesses, that the defendant was seised in fec, but
made a lense dated 26 May to W. R., habendum from the
date for thirly years; the dcfendant rejoined, that the
said /¥, R. regranted mm the said term for thirty ycars,
‘habendum (rem the day of May in the same month:
Adjudged, this is a departure, for the day is to be excluded,
and then there is a reversion for one day left in . R. the
first lessce, so that the defendant is tenant for years, re-
version for one day to W. R., remainder to the defendant
in fce; now when the defendant pleaded a frechold, it
nfust be intended a frechold in possession, which he should

.hdve maintaiued in his rejoinder.
" 3. A departure, in Latin, deccssus, is a going off {o new
matter of justification; as for instance, where the defend-
ant plcads no award made, and then rejoins, it was not
tendered; so where he pleads non damtificatus, and then
rejoins de son tort demesne, but where in covenant the de-
fendant pleads performance, the plaintiff replies, he would
not attempt; the defendant rejoins, he was robbed; this
was held no departure.

4. That which is plcaded at common law cannot be

maintained by custom, as where the plaintiff brought an Lt 304
action of covenant; * the defendant pleaded nfuncy, and Cro

the plaintiff replied the custom of London to charge
infants.

Sackewp, Vor. IIL 17

Assault laid to
be done on such
a day, &e.

day is not ma-
terial.  Str. 21,
806. Fortese.
375. 1 Salk.
223,

1 Roll. Rep.
388. Whatis
a departare.
2 Wilson 98.

1 Lev. 85,127,

Sid. 142. Co.

a.
40.
El 653.

t¥ it



1% Deruty.

1Lev.81. 5. Butifthe defendant plead a statute, and the plaintifl
replies, it is repealed or expired, the defendant may rejoin,
that it is revived or continued, as the case is, and this is
no departure. '

DEPUTY. See Office 8.

1. BARKER » KET'T.
[Pasch. 13 Will. 8. B.R. 1 Ld. Raym. 658. 8. C.]

Comyns84,85.  THIS case is reported in 1 Salk. by the name of Parker

1%k 95. De- versus Keit, to which may be added, as then adjudged,

K:t’o;?’n&m (viz.) That a deputy may act in his own name as well as
in the name of his principal; and Comb’s case in the ninth
report, is not contrary; for though it is there held, that he
who acts as an attorncy must use the name of his principal,
yet the ljudgment in that casc is dfserwise.

2. 'That where a man hath an interest and an authority,
and doth an act without reciting his authority, it may be

*6 Rep. intended to be done by virtue of his interest, as in * Cleer’s
case; but where a man hath an awthority only, and doth an
act which cannot be good but by virtue of that authority,
though it is not recited so to be done. ‘

5 Eliz. Dyer. 3. JAnuo 18 H. 7. the king granted the oftice of -e-
membrancer of the Exckequer to one Robert Blague, to
exercisc by himself or per sufficientem deputatem, and anno
3 H. 8. he was made a baron of the Exchequer quamdiu
se bene gesserit, and yet he still continued to exercise that
office by deputy.

Plow.Com.38t. 4, A steward of a manor cannot make a deputy with-
out special words in his patent enabling him so to do; be-

[125] cause it is an office of trust and knowledge, which are
qualities anncxed to his person.
2 Mod. 173, 5. Upon a bill in the Dutchy Court, the question was,

Whether a stewardship of a manor could be granted in

Vide Comym® reversion? and adjudged that it might, because it may be
?f‘“‘» B.13, Eranted in fee, or for any lesser estate, and so in reversion

ecause it may be granted to be exercised per se, vel
cientum deputatum; Sir Robert Howard’s case. o
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DEVASTAVIT.

*ADJUDGED, That payment of an usurious bond is a Hob. 167.
devastavit, but a delivery of goods fraudulently sold by the Ney 1%
testator himself| is not. p

2. Payment of a legacy before a contingent covenant bro-
ken is not‘}éx deva.tavit, %u‘;yif after it is br%ken, it is a de- Islg?ge&s 1&:.‘
vastavit. ‘('":r .éﬁi.cm'

3. Payment of a statute whilst a writ of error is de-
pending upon a judgment precedent o the stalute, is not a de-
vastavil.

4. In equity, the execulor of an execulor is liable as far
as he hath assets, but he is not so at law; now by the sta-
tute 30 Cur. 2. cap. 7. the executor or administrator of a
wrongful exccutor is liable for a devastavit of the wrongful
executor.

5. After assets found, or judgment upon a demurrer, the
sheriff rgust return assets or a devastavil, (i. e.) he shall not
return nulla bona gencrally, but he may return nulla bona
in the same county.

6. An executor pleaded a note of 5000/, which, with 2 Lev. 0.
interest, amounted to 7000/. and a judgment thereupon not
satisfied, this was adjudged ill; for if inferest did runin the
time of the executor, it was a devastavit in him to suffer it,
unless there was a defect of assets, which shall not be in-
tended, and thercfore the defendant ought to have shewed
such defect, if there was any.

*7. A feme covert, who was executrix, survived her hus- 2 Lev. 161,

_band, she shall be charged for a devastavit committed or Xemesovertsur-
done by him; so likewise if the plaintiff had recovered hand: shall be
against her husband whilst living, for a devasiavit during chargedin o do-
the coverture, and then the husband dies, the widow shall b
be charged for the damages, but not for the costs. [126]
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DEVISE.

1 Vent. U35, t. ADJUDGED, that a devise to IV, R. for life, rc-
{o’f‘m"::,‘mﬁ_ mainder to his heir, is a fee-simple, for heres est nomen collec-
derto s heir, is Livum; but if he add, and to the heirs of such heir, it is for
afee-simple. i only, for, words of fimitatiwn heing added to the word
heir, it shall be taken as designatic persene {a).
1 Vent. 228. 2. Adevise to W. R. wnd to the issuc of his body, if he
&;"") :I‘:E"f u‘} have ne issue al that time, it is an cstate-tail, and the word
ofhisbndy i an  2ssue is a word of limiiution, for otherwise it would signify
estate-tail, i he pothing; buu il is utherwise it the said W. R. had issue at
huth no issuc af > ap s .. . i .
that time. that tane, lor thew:itis a jeint devise, or if it be the remain-
der 1o the 1ssuc of the body f W. R., for then they take a re-
mainder in presenti, as jurchazers (5).
1 Vent. 230, 3. A devise to I, R. and the heirs males of his body;
Devise to W. R. . . . . o R ’
and the beire - and 1/ ke dee without issue, §c. is ouly an (siaie in fail male,

me'os of hisbo- for an implication of an estate of inherifance shall never
dy, is an cstate

i tuil wate.  Tide over an cxpress estate limited bhefore (c).

1Va: 2 4. A devise to W. R, for life, and afterwards to his
Devisg e sbieie hejps male. is an estate-tail; bui it would not be so if the
male s an es- .. ' e f .

tate-tail. estate was limited Lo bis heir male, and the heirs of the

body of such heir male.
1 Vent. 225. 5. 'The testator bad tiwee sons, and he devised his
l&igltl‘::;;?::.:’t lands to his third son {or life, and after his de:.th to the #s-
estute-tail, suc of his budy by a second wife, with power to make her a
jointure, thisis an estate-tail, for the word sue is nomen
collectivum, and cquivalent to heir.

Ch. Rep. 16. *6. 'The testator devised «a moiefy of his personal és-
Devise of a moi-

e e i, tate to his wife, and then sev ral iegacies to_others, and
sh{e shall avea  the resiductoanother. K per C.ori-mn. the wife shall have
full moiety.

a full moiety, and thea the debts s ail be paid and deduct-

[*127] ed cut of the other meicly, if thul be sufficient; and if
there is money. bands, and a leasc for years, the wife shall
* have 2 meiciy of the lea-e.
Ch. Rep. 240. 7.

Peviw orause 7. "Thedishand deviced his goods to be sold for the
portons outof  TRising portions for his daughters; and that if the'goods
the profits, i 2 were not suflicient ior that purpose, then the same to be
povertosell:  ryised out of the rents, issues, and profils of his lease lands ;

(a) Vide ac. Fearne’s Cont. Rem. Devises, D. This case was between
228. (102)) Jlarg. Law Tracts 506.  King and Melling.

(b) Vide Pollex. 101. 8. C. 8 Keble  (c) Vide ac. Buls, 65. Dyer 171.in
42, 52,95. 8 Mod. 384, Bacon’s Abr. marg. 2 Vern. 451.



Devisk.

the question was, Whether the leases might be sold, if the
goods were not sufficient? Kt per Fuwch, Lord Chancellur,
the devise of the annual profits gives no power to sell, but
a devise of the profits doth; und the aflirmative words shall
hinder the power in this case of a chattel, as it might in
case the land had been frechold.

8. A writing was made in this form, (viz.) This inden-
fwre made between, &c.; whereas, &c. now in consideration
of 5s. he bargains and sells to the parties to he disposed in
manner foilowing, all the rest I give and bequeath, §«.,
and [ make the said parties my cxccutors; this was ad-
judged a®good will (a).

9. The father settled alease, with reference to his will,
in which he gave 5000, to each of his daughters, to be paid
al the age of twenty-one; and if any or alkdied before that
age, then to others; but devised no maintenance to them (ill
their portions became payable.  Et per Curiam, & mainte-
nance cannot be decreed, because of the devise over (b).

(a) An instrument, called a deed of

gift, and having the form of a deed, before or after.

127

Ch. Rep, 249.
What shall be a
goad will though
formal,

Ch. Rep. 249.
Devise of por-
tions to he paid
at 21, and if die
betore, then to
others, a main-
tenanee cannot
be deereed, be-
eause of the de-
visc over.

death, and which might happen either

was, by the judge of the Prerogative
Caurt,dn Il 1793, dn the presence
of the Editor, adjudged to be a will,
though it was a disposition upon a con-

(b) R. ac. 1 Atk. 505. S Atk. 101. as
to grandchildren or strangers; but
dicé. contr. as to children. Vide 2 Salk.
416.

tingency independent of the testator’s

——

10. FISHER ». NICHOLLS.

THE construction of wills is more favoured in law to
fulfil the intent of the testator, than any decd or convey-
ance exccated by him in his life-time.

o Whercfore, where a man by deed gives lands to . R.

and his assigns forever, this is only an cstate for life; but
in a will these very words make an estale in fee.

So a devise to /7. R. being his eldest son, aud his heirs,
afler the death of his wife, this is a good estate for life by
implication in the wife; but it is notsq ina deed.

. Now, per Holt, Ch. Just., the reason of this diversity is
not only, that the testator is intended to be inofs concili,
but because a devise is not a conveyance by the common
law,but by the statute; it is true, there were devises before
the statute of H. 8. but those werc: not by common law but
by custom, as in cases of burgage lands; now as cusiom cn-
abled men to dispose of their estates in this manner, con-
trary to the common law, so it exempted this kind of con-
veyance from the regularity and propriety required in
other conveyances; and thus it came to pass, that wills
upon the statute, in imitation of those by custom, gained
such favourable construction.

Antea, Copy-
Lold 1.

What makes a
fee-simple by
will.

Cro. Car. 266.
Jones 343, De-
vise is not a enn-
veyance by coin-
mon law, but by
custom.

[128 ]



198 DEscenT.

2Lev. Bownman 1], Adjudged, that when the devise was in these

Wkitbauk. | e Words, I give all lo my mother, that by these words the heir

shall not be dis- was not disinherited, bccause it is uncertain what was in-

inherited, b tended by that word all; though it was insisted, that it in-
was doubttul.  cluded the whole estate both real and personal, for qui om-
ne dat nihil excipit.

v 1L 12. Devise to his eldest son for life, and if he die with-

here the de- - . . - . .

vise isonly of  out issuc living at the time of his decease, then to his se-

an estate 1 life cond son and his heirs; but if his eldest son hath issue liv-

1 Sid. 47. ing at his death, then the fee-simple shall remain to his
right heirs forever; adjudged, this is an estate for life in
the eldest son, which is not drowned in the revérsion he
hath as heir, and that the remainder to his right heirs is
not executed but contingent.

1 Lev. 135, 13. 'The wife was tenant for life, remainder to the right
heirs of the husband, who deviged his lands to the heirs of
the body of his wife, if they attained to the age of 14 years,
and died without issue; this is an executory devise, and no
remainder to the beirs of the wife; for though she hath an
estate for life, yet that was not crcated by the devise; but
this is a new cstate, and not joined to that of the wife.

1 Vent. 207. 14. Adjudged, that wills appointing a guardianship of
a child upon the statute of Car. 2. caunot be proved in the
Ecclesiastical Court; neither can they prove wills there

tor lands, but of goods and lands they may.

[129] DESCENT.

et ——

1Vent. 416. 1. IN immediatg descentsthere can be no impediment,
- but what arises in the partics themselves.

2. The grandfather is an alien or attainted, and hath
issue the father who hath issue a son, and both denizens,
the son shall be heir to the father, notwithstanding the dis-
ability of the grandfather; otherwise if the father had been
attainted.

U Vent. 415. 3. An alien hath issue fwo sons, both denizens, the one
{ Inst. 87. 0= nay be heir to the other, though neither of them could be
' heir to the fathet; for the descent between the brothers
is immediate, and therc is no disability in them, though

there is in the father.



. DISCONTINUANCE OF ACTION.

4. A father attainted hath two sons, the one may be heir
to the other, for the descent is immediate; and though the
father is the medium differcns sanguinis, yet he is not the
medinm differens hareditatis,  * .

5. In immediate descents, a disability by attainder or
being an alien, not only in the parties, but in any inter-
mcdiate ancestor, through and by whom the descent is
madc, is an impediment, and obstructs the descent.

6. There were three brothers, all aliens; the two young-
est were naturalized, and the eldest had issue, then the
third brother died. Adjudged, that his land cannot de-
scend to his eldest brother, or to his issue, because he was
incapablc himself, and his issue cannot come in but by re-
presentation; so they shall descend to the second brother.

7. Per Holt, Ch. Just. In his argument in the case be-
tween * Clements and Scudanore, all the lands in England
were of the nature of gavelkind before the Conquest, and
descendcd to all the issue equally; but after the Conquest,
when knight-service was introduced, the descent was re-
strained to the eldest son, for the preservation of the
tenure.

But in both cascs, the succession by right of represent-
ation was allowed, and so it has been iu all nations.

129

1 Vent. 416,428,
0. Lit. 8. a.

* 1 Salk. 243.
Lamb. 167.
Seld. Edin, 184.

Seld. de Snceess,
cap. 23,

DISCONTINUANCE OF ACTION.
See Issues joined 9.

1. SALISBURY ». PRQCTOR.
[Hill. 8 Will. 3. B.R.]

AN action was brought against two defendants, one
Joined issue, and the other demurred; the issue was tried,
and there was a verdict against that defendant; so that
no day was to be given to him; but as to the other, day
should be given and continuances entered till judgment,
but none being entered, a writ of error was brought, and
these discontinuanres were assigned for error; for being after
verdict they could not be helped by the verdict. But, per

[130]

Discontinuances
are helped after
verdict. 5 Mod,
304,
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Statute of Jeo-
fails extends to
inferior courts.

Saund. 258.

[181]

Discontinuance
helped by ver-
dict.

Vide St. 4 Ann.
:g. 16. 6§G.c.

1 Lev. 140.
Str. 76, 116.

1 Lev. 101,
1 Sid. 306.

1 Lev. 227.
1 Lev. 295.

Hard. 504.

IDISCONTINUANCE OF ACTION.

Holt,Ch. Just. discontinuances are helped as well after the
verdict as before; and so it hath becn adjudged, for the
statute saith, where the fact is tried, without relating to dis-
continuances before more than aficr a verdict (a).

() R. ac. Rep. Temp. Hard. 72.
— $ G

2. PHILER ». BOSON.
[Hill. 3 &4 Will. 3. B.R]
ERROR on a judgment in the Court of Excster; the

error assigned was the want of a continuance, io. it was
ad proximam Curiam, which is ill in an i.:fertor court; but
per Curiam, the judgment being given upon a verdict,
this discontinuance is aided ; for the statute of jeufails extends
to inferior courts, and must be favourably construed to give
a remedy, and the words are, any discontinuance, miscontin-
uance, or misconceiving of process, which are general words,
and applicable to all courts of law.

— C—

3. ANONYMOUS.
[Pasch. 5 Will. 3. B. R.]

IN trespuss and battery against husband and wifr, the ori-
ginal, as recited in the declaration, was of a bultery ouly
at one time, but the declaration iisclf was of several bulteries
done by them at scveral times, to which several batterics the
defendant pleaded; and the plaintiff replied as to one of
them only, upon which they were at issue, and it was
found for the plaintiff: Et per Curiam, the original not be-
ing set out by craving oyer, we will intend it to be right
but misrecited at the top of the declaration; and the
plaintiff not replying to one of the batteries is but a dis-
continuance, which is helped by the verdict.

4. After a demurrer argued, the Court will not give
leave to discontinue in an action of a debt upon a bond to
perform an award.

5. But it is not so i an action of debt for an escape.

6. Nor in an action of debt upon a lail bond, nor in
debt upon a bond to accompt, nor in an assumpsit upon an
accompt stated.

7. There shall be no discontinuance before judgment in
the king’s case, and therefore, if after issue joined and tried
for part, it shovld be moved in arrest of judgment, that
there is a discontinuance as to the part; this may be aided,
for the king may either take issue upon it, or enter a nolle
prosequi to ﬁelp the discontinuance.



. DISCONTINUANCE OF ACTION.

8. JMiscontinuance is a wrong doing, but a discontinuance
is not doing a things as per Holt, Ch. Just. A. sues the
hundred for the robbery of B. his servant, the hundred
imparles, and idem dies dat’ est pred. B. npw after verdict,
the defendant is sine die in court, unless it is to move in
arrest of judgment.

9. After a special verdict the Court may give leave to
déscontinue, for it is not a complete verdict; but this is a
favour.

10. Discontinuances are either to the prejudice of the
heir, or of the successor, or of the wife, or of him in re-
mainder 8r reversion, or of the jointress. Perstat. 11 H. 7.
cap. 20. *or against the tenant by curtesy, with warranty by
the statate of Gloucester, cap. 13.

11. A discontinuance to the prejudice®df the successor
is remedied by the statutes 1 & 13 Eliz. and 1 Jac. cap. 3.

12. A discontinuance to the prejudice of the heir is hin-
dered by the statute 32 H. 8., by which it is enacted, that
the wife or heir may enter.

13.  Bat discontinuances to the prejudice of remainder-
men and reversioners still continue.

14. Some discontinuances displace or devest the estate
only; others not ogly displace and devest it, but take
away the entry, and this is properly a discontinuance, and
it is where he who aliens hath an inheritance, either in his
own right or in the right of another, as tenant in tail; as
for instance, where the husband is seised in right of his
wife, for they not only devest the estate, but put the wife
or issue to their action, by taking awayv their entry.

15. Some discontinuances gain a reversion in fee defer-
minable and some an absolute fee; if tenant in tail makes a
lease for the life of the lessee, this is a disconiinuance of
the estate tail and the reversion, and therefore the tenant
in tail hath gained a tortious reversion in fee, but deter-

. minable upon the life of the lessee.

16. For if tenant in tail make a gift in tail to W. R.,
if he die without issue, the discontinuance is determined;
but if he make it in fee, this is a discogtinuance for ever.

17.  Tenant for life, reversion to W. R. in tail, who
‘bargained and sold to W. W. in fee, and then levied a fine
of his reversion to B. in fee; adjudged, that W. W. had
nothing by the bargain and sale, bat an estate for the life of
his bargainor descendible to his heir as a special occupant:
But the fine having only barred and extinguished the
estate-tail, and having passed nothing to the cognisce, the
estate of the bargainee is becomc a base fee, descendible

to his heirs as long as the bargainor has hcirs of his body.
See Took versus Glascock.

SarkeLp, Vo, I11. 18

134

Hill. 5 Will. 8.
Roev v. Golden.

Discontinuance
of estate.

[152]
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DissexTERS, &c.

18. The husband covenanted to stand seised tp the use
of himself for life, remainder to his wife for life, remain-
der to the heirs males of their two bodics, remainder to
his eldest son W. R., wh& was born of the first venter,
&c.; afterwards the husband and wife levy a fine to W. W.
in fee, with warranty, and dic without issuc male, by
rcason whercof the estate descended on M. R. the eldest
son of the cognisor: Adjudged, that this fine and warranty
was no bar, because a warranty cannot be a bar to the
estate-tail of W. R. the eldest son, unless that estate
was diecontinued, and it could not be discontinued, unless
the cstate-tail to the cognisor was discomtinued and dis-
pluced by the fine and warcanty; and here the estate-tail
to the hasband and wife was not discontinued, because they
were not scised of’ it at the time of the fine levied; for
they were not seised in their demesne as of fee-tail, buk
thc hushand was tenant for life, remainder to the wife for
life, remainder to the heirs-males of their two bodies, so
that these are distinct estates which cannot unite, and by
consequence the estate for life is not drowned in the
estate-tail.  Sce the case, Stephens versus Britteridge.

Crminal case
not within the
statate for the |
ease of Quakers.

DISSENTERS, &c.

1. HILTON » BYRON.
[Pasch. 11 Will. 5. B. R

THE plaintiff Hilion, being a Quaker, movad for an at-
tachmeut against Buron, offering to take his solemn affirma-
tion, according to the late act, that he went in danger of
his life;* but the motion was denied, unless he would take
his oath in common form, because this was a criminal case,
and not within the statute.
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2. THE QUEEN z. RIDE.
[Mich. S Annee, B. R.]

A POPISH recusant convict made his wife executrix, and The vifeand ex-
afterwards she was permitted by the Spiritual Court to f:,';:ﬁ?,;,}‘”'
prove the will; but a prohibition was granted, because she is evrviet cannot
disabled by the general clause of the stutute Eliz. cap. 4. P°*° bis will

Par. 22., and not enabled by the proviso.

L o ]

3. . THE KING ». LARWOOD. [134]
{1 Ld. Raym. 29. 8.C.]

INFORMATION against the defendant for not taking 4 Mol 269.
upon him the office of sherifl of Norwich: ¢ pleaded the » '(j:.l,_'L" The
stiiute *13 Car. 2. that he had not qualified himself, for that subjeetcannotbe
he had not taken the sacrament as enjoined hy that statute, Gugeed from
aceording to the usage of the church of England, §c. The rift, ke.
att .rney-general replied, that he was obliged, by law, and
ougiat to have reccived the sacrament, §«. The defendant
rejoined, that he 'was a protestant dissenter, and exempt-
ed by the toleration-act, which he set forth; and upon a de-
murreflo this rejoistder it was adjudged, that this is a pri-
vate acl, of which the Conrt cannot take notice without
pleading ity that by several other * statutes all persons are * 1&23 Fliz.
tovwserve the discipline of the church of England ; that the
law look ne notice of dissenters hefore this act of tolera-
tion, which exstends only lo such dissenters who take and
suhscribe the declaration at the quarter-sesions; that the
statute 13 Cur. 2. now pleaded by the defendant, doth not
cxempt men from scrving in oflices to which they were ob-
liged before that act was made, but to qualify them to exe-
culeit, and that the subject cannot be exempted from this
oftice, but by act of parliament or a grant from the king.

DISSEISIN.

1. THE lessor made a lease to W. R. Yor eighty years, 1 Ley. 45, 270,
to commence next Michaelmas, if W. W. should so long
live; and, after the death of W. W., for thirty-one years
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longer: W. R. the lessee entered before Michaelmas, and
continued the possession afterwards; the lessor entered up-
on him, and then the lessee assigned over the term: E¢ per
Curiam, the entry of W. K. the lessee before Michaelmas,
was a disseisin to the lessor, and not a possessio by virtue
of thelease; and therefore the entry of the lessor did not
disturb the possession of the term, for in that respect he is
not possessed but only by the disseisin, which is hereby
purged, and by consequence the term is well assignable.
[135] 2. Soit is if a stranger had entered on the lessee, that
would have turned the term to a right, because he was not
possessed by virtue of the term. : ‘

But if lessee for years had staid till Michaelmas-day,
and then had entered, and afterwards the lessor had enter-
ed on him, it would have turned the term to a right, because
he had a possession by virtue of the term, which being de-
vested, he cannot assign such case before entry.

G

3. PAGE ». HEYWARD.
[Trin. 3 Annse. Piggot’s Recoveries 176. S. C. full.}

2 Salk. 570. THIS case is reported in 2 Salk. quod vide; in which it

Entry withoot  wag held per Holt, Ch. Just. that a bare entry on another,

makesonly a  Without an expulsion, makes only a seisin, so that the law

seisin, will adjudge him in possession who hath the right, and so
are the words to be understood in a special verdict.

sse Intravit & fuit inde seisitus prout lex postulat; but it

will not work a disseisin or abatement, without an expulsion.

DISTRESS.

1. STANFITT » HICKS.
[9 Will. 8. C. B. 1 Ld. Raym. 280. S. C.]

Whereadistress THE case was, there was a lease made for one year, and
vasafterthoend g5 from year to year, as long as both parties pleased; by
S.C. 2 salk.  virtue whercof the lessee entered, and was in possession
A e Legg for two yearsand an half, and the rent being in arrear the
2sak,. 414"  lessor distrained; and adjudged, that he could not by law,

because by this agreement there was an estate for two

years created, and no more; the other was a growing in-
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terest or,estate at will, which, being a distinct estate from
the first, cannot be subject to the arrears of the first. The [ 136 )
reporter tells us the law is contrary.

. 2 HOWELL ». BELL.
[Mich. & Hill. 8 Will. 3. C. B.]

IN replevin, the *defendant avowed, for that W. R. was Where an exe-
scised of the place where, &c. in fee, and being so seised he cutor may di;.
g;ante a rent-charge out thereof to W. W. for life; that grrearto the tes.

. W. isdead, and that he (the defendant) was his executor, tator.
and distrained in the place where, for so much rent in ar-
rear, and due to his testator in his lifc-time; but did not
aver that the place where, §c. was then in the seisin of
the grantor ofpthis rent, or any other person who claimed
by, from, or under him; and upon a demurrer to this avow-
ry, Holt, Ch. Just. held, that the executor might distrain
either on the grantor or any other person who comes in by
or through him, and if the plaintiffis not liable to the dis-
tress, it is more natural for him to shew it in his replica-
tion, for his own defence. Besides, the statute (a) which
empowers men to distrain, is a remedial law, and there-
fore ought to be cxpounded according to cquity, and cx-
tended accordingly, and the words therein being executors
of tenanis for life may ex vi termini include all tenants for

hfe.
(a) 32 Hen. 8. ch. 37,

3. ANONYMOUS.
[Mich. 8 Will. 5. C. B.]

IF cattle escape by the default of the owner, on the wWhere catue
dands of the lessor, he may distrain them for rent, though may be distrain-
not levant and couchant; but, if such escape be through the f,"v’,ﬂ:‘:",,‘,}'x.
default of thc lessce in not repairing the fences, the lessor chant.  Vide
cannot distrain them till they are levant and couchant; for ;‘g,,,';:, piie
if the lessor had the lands in his owa hands, he must re- Mod. Ca. 19.

. pair the fences, and consequently he must sce that his les- ;5¢¢ the King
gee doth it, for he is not to take advantage of his own )
*default.

4. Adjudged, that the rule of the common law, which Where adistress
excmpts ulensils, tools, instruments of husbandry, §c. from Phall be made for
distress, holds only in distresses Jor rent arrear, amerciaments, bandry. Vide
&rc. but doth not extend to cases where a distress is given 1 Bur. 57
in the nature of an execution by any particular statute, as
for poor’s rates, &c. )

5 Trespass for taking two sheep; the defendant jus- 2 Latw. 13,
tifies for toll sviz.) qued cepit & distrinait the said sheep for mm
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[187]

2Lutw. 1536.
Where two dis-
tresses cannot
be for one rent.
Cro. Car. 103,

DISTRIBUTION.

toll, and the same did carry away, as he lawfully might;
it was doubted whether this was a good plea, because he
did not say cepit & asportavit nomine districlionis; but it seems
clearly to be naught, if he had not set forth before that ce-

pud distrinzit.

6. In trespass for taking ten beasts 1 /pril, and also for
taking other twelve more, on the said first day of April: The
defendant pleaded, that the plaintiff had a lease granted
to him, rendering rent, and that there was 70L rent in ar-
rear, and that he (the defendant) did take the first ten
beasts for 60/., parcel of the said 70/., and the other fwelve
beasts afterwards for 10/, residuc of the raid 7V/.; and,
upon a demurrer to this plea, it was adjudged ill;" for one
cannot avow for two distresses made for one and the same
;-ientt; it was thevdefendant’s fault to distrain oe dittle at

rst.

But the reporter tells us, thal if the defendant had plead-
ed, that at the time of taking the first distress theve was
not suflicient to be taken for the whole rent anon the lund,
and that the first distress was but only of such a value, it
had bcen good.

Administrator
bound to make
distribution.

. 15ak. 464,

S. C.,:fy the
name of Old-
bam v. Picker~

DISTRIBUTION.

et ——

1. AN administrator at common law was bound to dis-
tribute the surplus of the intestale’s estate; but this was
altered by the statute 21 I1. 8. cap. 15., by which he is not
compelloble, though he accepted the administration upon
that condition; and this againis altered by the statute 22
& 23 Car. 2. cap. 10., by which he is compellable to make
distribution, yct an estate pur aufer vie is not to be djstri-
buted, though it be within thatact; as for instance:

2. OLDISON v. PICKERING.

[Mich.8 Will. 5. 1 Ld. Raym. 96.8.C]

IN this case it was adjudged, that though an estate pur
auler vie is made assets by the statute 29 Cur. 2., yet it is
not distributable within the statute 22 Car. 2. for distribu-
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tion of intestates’ estates, because distribution is a quality ing. Fstate pur
not necessarily included in the notion of assets, as payment Jiyeabie "
of debts is; and this last statute is only, that goods and
chattels shall be distributed; new an estiyte pur euter vie is [138]
not properly goods or chattels, but remains a freehold,

though it is assets by the first statute.
—~to—
3. PETT » PETT.
. , [1Ld.Raym.571.8.C.]

AN ihtestate, having neither father or mother, wife or 1 Salk. 250.
children, but only a sister of his father, and two daughters of *}"}:}“;:'c’“;fi:;"ed
his father’s brother; a motion was made*for a mundamus to the aunt, and
to the ordinary to make distribution, who had granted it ot distiibution
to his (ather’s sister. Sed per Curiam; by the statute 22 of the uncle.
Car. 2. there shall be no distribution amongst collaterals
after brothers’ and sisters’ children of the intestate; for
that statute is a restraint on the common law, and there-
fore shall not be carried farther than the letter, and after
such collaterals, it shall go to the next of kin to the intes-
tate, which in this cpsc was to his father’s sister.

DIVORCE.

1. A DIVORCE a vinculo matrimonii is a bar of dower; Noy 100.
hut a divorce a mensa & thoro is not, for the marriage still
continues, and therefore the parties thus divorced cannot
marry again during their joint lives.
" 2. A divorce for adullery was anciently a vinculo matri- Gan.di. Bract.
moni¢; and therefore, in the beginning of the reign of 92 181d.4,45.
Queen Eliz., the opinion of the Church of Englund was, that
after a divorce for adultery the parties might marry
again; but in Foliamb’s case, anno 44 Eliz., in the Star-
Chamber, that opinion was changed; and Archbishop Ban-
croft, upon the advice of divines, held, that adaltery was
only a cause of divorcc a mensa & thoro.

3. Debt upon a bond against Cecilia Wogan, alias Cro.Eliz. 863.

dict Cecilia, late wife of John Englebert: The defendant

\
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[139]

2 Lev. 188.

Wife not sepa-
rated from her
husband by hard
nsage, but he
bound to his
swoud behaviour.
Vide 1 Bur. 542.

Doas.

pleaded, that, at the time of the making this bond, she
was the wife of John Englebert, who was still living, & sic
non est factum. The plaintiff replied, that the said Cecilia
and the aforesaid Englebert were divorced, for that he had
another wife: Et per Curiam, the sentence of divorce is
but daclaratory; the marriage was void ab initio, and

therefore the woman was always sole, and by consequence
her bond good. ’ ¥ coned ‘

.

L e ]

4. THE KING v THE LORD LEE,

UPON the complaint of the wife of the ill-usage of the
husband, a habegs corpus was directed to him to bring her
into court; who appearing, and several affidavits being
read of the hard and severe usage, and of her confinement,
and that she was in danger of her life; and she herself
making oath of this matter, the Court bound him with
sureties for his good behaviour, but they would not sepa-
ratc and remove her from him.

1 Cro. 125,
2 Cro. 44.

*7 Rep. 18.
Sce the stat. 10
Geo. 3. ¢. 18.
agninst stealing
dogs.

+1 Saund. 84,

1 Sid. 336.

%1ev.28. 18id.
336. 1And.135.
2Cro0. 44.

DOGS.

1. THE law takes notice of a grey-hound, a mastiff, a
spaniel, and tumbrel, for trover will lie for them; and though
a man hath a property in a mastiff, yet the thing is of so
base a nature, that it is not * felony to steal a mastiff.

2. Where a mastiff falls upon another dog, the owner
of that dog cannot justify the killing the mastifft, unless
there was no other«way to save his dog ; and therefore in
trespass for killing his mastiff| if the defendant plead, that
the madtiff fell upon the dog, and that he killed the mas-
tiff lest he should worry the dog, it is naught, for, perhaps
he might have saved him otherwise ; but if he plead,
that he could not take him off, part them, nor prevent the
worrying of his dog otherwise than by killing the mastiff,
this is a good justification : Et per Curiam, the owner of a
mastiff is not bound to muzzle him, unless he be found to
be mischievous.

3. ‘Trespass for killing bis dog, the defendant justified,
for that he was owner of a warren, and that the dog was
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there several times killing coneys, and then was running
after them to kill them: Et per Curiam, this is a good [ 440]
* justification, for it is the usage to kill cats and dogs in
warrens. ° .
4. If a dog kill a sheep, not being used so to do, nor Dyer2s. Vide
by the encouragement of another; sed fortuito, the master 2 Sulk. 2.
is not liable, no, though accustomed to kill sheep, unless
the master did know it.

DO G

5. CHAMBERS ». WARKHOUSE.

TROVER de sex catulis & quatuor catellis, after a verdict 3 pev. ass.
for the plaintiff it was objected, that catulus signified little Wherc s man
whelps, and catellis whelps of any sort, as of dags, foxes, ;:',{,hi‘;:':b‘_
&c.; besides a man cannot have any property in whelps :

Sed per Curiam, it shall be intended whelps of dogs, and a

man may have a property in a dog, for trespass lies for

taking away * canem venaticam, and the like action for kil- fHob. 283.
ling a  mastiff. +2 Cro. 163.

DONATIVES.

1. DONATIVES are either by royal foundation or by The ordinary
royal license, or by original agreement with the ordinary; hth power as
bat, after it is established, the ordinary hath nothing to do but 2ot to the
" with it, it is visitable by the patron’s commissioners, it e, Co Lit.
must be resigned to the patron, no lapse can incur: But 57 * Duny. 8.
per Holt, Ch. Just. the ordinary hath a power as to the ! ‘1500- '{; S.2
parson, though not to the place; for if the parson marries ']"13,‘,.,’,; Rep.
without a license, or commits any misdemeanor, the ordi- 3%.
nary may punish him in that respect, but he cannot regu-
late the seats in the church; and if the patron will not
present, the ordinary may compel him; the parson is ex- Yelv. 61.
empted from attendance at visitations.

2, It has been formerly held, that a donative may be A presentation
destroyed by the presentation of the very patron; but in }j, ot des
Ladd and Widdow’s case } it was adjudged by Holt, Ch. j2 Sak.5m.
Just. and the Court, that though a presenthtion might de-
stroy an impropriation, it could not destroy a donative,

SALkELD, V\o:.. 118 19
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because the creation thereof was by letters patents, by
which the land was settled to that parson and his succes-
sors, and he to come in by donation: Et per Jones, Just. in-
stitution to churches was not a temporal but a ‘papal
institution, which was not received in some placcs in
England; and, where it was not received, they went on in

1 Mod. 90. their old way and method, and are called donatives.
g;?:‘glﬁ:‘n"u;‘:‘_' 3. The incumbent of a donative, was cited into the

Spiritual Court to take a license from the bishop to preach;
and the pretence was, that it was a chapel, and that the
parson was stipendiary: Et per Curiam, if it is a donative,
and the bishop will visit, a prohibition shall be granted.

DOUBLE PLEA.

1. LAMPLUGH ». SHORTRIDGE.
[Pasch. 13 Will. 5. B. R. Comyns 115. 8. C.]

1 Salk. 219. THERE is a short notc of this case in i Salk., but thc
Where a pleais case was thus: It was a writ of error upon a judgment in
e, where . .

not. the Common Pleas in an action of covenant, and the error
assigned was for duplicity; (viz.) by pleading, that by such
a deed he released and confirmed, which is double, and so

*1Seund. 78. is he * granted: Et per Holt, Ch. Just. where it appears

2 aund. 9% ont, that the conveyance pleaded cannot cnure by way of ro-

109, " lease and confirmation, there to plead, that by that con-
veyance relazavit and confirmavit is double, because the
deed cannot enure to both purposes, as a bargain and
sale, or a feoffment, but where the same deed may enure
to both purposes, as a lease and release doth, there it is
not double (a).

(a) This was not the point of -the ~demurrer was sufficiently assigned.
cnse; but whether special cause of

G

[148] 9. GAILE » BETTS.

1 Mod. 297, DEBT upon bond, the defendant craved oyer of the
oot i Pea 8 condition, which was to pay 40/ so loug as the defend-
ant should enjoy such an office, by quarterly payments

/
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every year; then he pleads, that the officc was granted 1o
three for their lives, and that he enjoyed it as long as they
* lived, and so long he paid the said rent quarterly: The
plaintiff replied, that he (the defcndant),enjoyed the office
longer, and that ke had not paid the money by quarterly pay-
ments; and upon demurrer to the replication, it was ob-
jected that it was double: Sed per Curiam, it is not. for
the defendant cannot, in his rejoinder tender an issue upon
payment of the money, because that would be a departure
from his plea.

142

ECCLESIASTICAL THINGS AND
PERSONS.

1. ECCLESIASTICAL Courts are either immediate-
ly derived from the orown, as a court v’ commissioners,
for by the common law the king may grant a commission
to hear and determine ecclesiastical causes and offences,
according to the ecclesiastical laws, but not to use any
temporal punishment, as fine and imprisonment, without
the help of an act of parliament,

2. Or such courts are not derived immediately from
the erown, and thus the law hath annexed to certain offi-
cers an ecclesiastical jurisdiction as incident to their office,
as in the case of a bishop, who is judexr ordinarius within his
dlocesc; and so of an archdeacon; and though the process
rins in the name of the bishap, yet the authority and juris-
diction is from the crown, like the process of countics pa-
latine, which are in the name of the count; yetit is not to
be doubted but the palatine jurisdiction was originally from
the crown; and thercfore the king hatb a superintendant
power over these courts, as he is custos utriusq. tabule.

3. Now as to causes determined in these courts*it hath
been held, that matrimonial and testamentary cases were
anciently determined in the temporal courts, for they are
not in their nature spiritual; that thc proceedings in these
courts are either between party and party, or ex officio, as
public prosecutions, §¢. but these cannot be withouta pre-
sentment, and the party presenting must be upon oath, un-
less it be a public person, as a parson, vicar, &c.

4. And none but those in orders can exercise ecclesi-
astical jurisdi{:tion in these courts by the canon law; but

[143]
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Hob. 78.
1 Vent. 3.

Dean and Chap-
ter. 2 Vent. 225.

Chanter and
1 Lev. 113.

[14]

1 Wilson 11.
1 Ster. 1192,

EccLESIASTICAL ‘I'HINGS AND PERSoNs.

now by the statute 37 If. 8. Doctors at law may; and in
such cases the chancellor of the bishop, who is usually a doc-
tor of law, is judge, and therefore the bishop himself may
sue before him,as the king doth before his judges, in his
own courts.

5. By the usage in Englond, generally, the archbishop is
guardian of the spiritualties, sede vacante, in his suffragan
dioceses; but of common right, and  consequently where
such usage hath not prevailed, as to all matters of juris-
diction, except ordination, the dean and chapter are guar-
dians of the spiritualties, and in cases of ordination they
call in the aid of the next ncighbouring bishop. *

6. A dean cannot make a prozy to charge the possessions
of the church, who is not of the chapter; but he and the
major part of the chapter make a corporation, and their
acts are good and binding, without the consent of the rest.

7. Buta deanand chapter cannot act, grant, or confirm,
unless they are capitularitar congregati & semel in certo loco,
which may be in any place as well as in the chapter-house;
for what they do at several times, and in several places,
may be factum singlorum, but cannot be the act of the cor-
poration.

8. Pracentors of old foundations are within the enabling
clause of the statute of II. 8., but lcases made by the ckan-
ters of Paul’s must be confirmed, for they are minoris ordi-
nis, (. e.) mere singing-men, and not properly chanters.

9. THE CHURCHWARDENS OF ST. BARTHOL.O-
MEW’'S CASE.

[Mich. 12 W. 5.J

ONE Fishburne left 25.. per annum, for the maintenance
of a weekly lecture, and the lecturer to be chosen by the
parishioners, and tc preach on what day of the week they
should like best. The parishioners fixed on 7hursday, and
chose a lecturcr eyery year; and now one Turion being
Jecturer, and the parishioners having chosen one Rainer,
he Wwas opposed by Turton, who would not submit to their
choice, whereupon-the churchwardens shut Turton out of
the church: but the Bishop of London determined in fa-
vour of Turton, and granted an ivhibition and monition, &c.
Sed per Holt, Ch. Just. a prohibition was granted to try
the right; for no man can be lecturer without a licence
from the bishop or archbishop; but their power is only as
to the fitness of the person; but not as to the right.
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ERROR OF JUDGMENTS IN
SUPERIOR COURTS.

1. LYNCH ». COOT.

IN this case it was held by Holt, Ch. Just., that if the Where the de-
plaintifl’ ih errcr lie still after a writ of error brought, this fendant in error
is no discontinuance of the writ; but that the defendant .'."e"{,ci;;"‘fu:,e
in error hath no other way but to bring a scire facias against executionem non
him, to shew cause quare ezecutionem non hdberet (a); and it g 1.
will be no plea for the plaintiffin error to plead, that there is
a writ of error depending, but he must assign his errors
forthwith, after such scire facias brought; and in this case
there is this difference, (viz.) if the scire facius is entered on
the same roll with the writ of error, then he may assign [145]
crrors without a scire facias ad audiendum errores, otherwise
not,

(a) The Court wilt not grant oyer save an assignment of errors. JMiles
of this sci. fa., or allow any plea toit, v. FPolsterm,2 Cromp. 572.

— —

2. FINCH z. RENEW.
[Mich. 12 W. 3. B. R. 1 Ld. Raym. 610. 8. C.]

IN partition, the judgment was, quod fial partitio; but be- \where the re-
fore the final judgment was given a writ of error was wrdi*‘motre-
brought; and it was held, that the record was not *re- Ygecaise the
moved for that cause, whereupon the writ of error was writ o crvor

comes too soon,
quashed. it will not lic till
after the final judgment, viz. Quod partitio facta sit firma. 2 Bulst. 103, 113. Moar 643. Cro.
Eliz, 635, llJch. 38. ~ Stiles 290. Co. Lit. 168. 2 Roll, 126. 2 Cro.324. 1 Roll, 750. Latch. 212,

»
—— I —

3. LAMPTON ». COLLINGWOOD.
[Mich. 6 Will. 3. 1 Ld.Raym. 27.8. C.]

IN a writ of error brought by the bail, it was assigned , moq. 311,
for error in a writ of error, coram vobis residen’ in B. R., 1 Salk. 260.
that there was no capias but only a scire facias against the Sarte: 322
principal; but it was disallowed, for this is an error in Holt270. No
fact, but no error in the court. capias against

the ipal is
N evociafuct. Vide Ber 197,
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4. PRINN ». EDWARDS.
{Trin.7 Will. $.B. R. 1 Ld. Raym. 47. 8. C.]

Writ of error DEBT upon a‘judgmenz; the defendant pleaded a writ
g:gd'““l‘e';g’.t!“.’t of crror depending in the Exchequer-chamber, and so
plea, if i . . 1 <
concludes with  prayed, that eat inde sine quousq; adjudged an ill plea, be-
eatsine die.  cause no re-summons lies in this case, as it doth in excom;.
mengement, and other cases (a). '

(a) The defendant should have con- Rep. in Ld. Raymond.
cluded quod breve cassetur. Vide the

Ot

5 BADGER z LOYD.
[Mich. 1 Annee, B. R. Cited in 2 Ld. Raym. 808. 8. C.]

Where the IN this case il was said per Flolt, Ch. Just. that it was
{g:."mg'mhgn' adjudged, that pending a writ of error, the plaintiff in the
writoferroris  OFiginal action may enter if he can; for though this writ
depending. forecloses the Court, and ties up their hands, yet it doth

Holt 199.5- €. not alter the right of the partics.

i G

6. KNOLL’S CASE.

Ecrors in fact PER Holt, Ch. Just. itis bcneath the dignity of the
must be redress- Housc of Peers (that being the supreme judicature) to try
f,‘,{t';‘,,‘,‘,;,‘.‘i;_’““ matters of fact; and for that reason crrors in fact, of any
ment. 15id.208. judgments in B. R. must of necessity be redressed there,

[146] and not in parliament.

— G

7. ANONYMOUS.

Wherca writof ~ WHERE a writ of error is brought, and no record cer-

error is brought yified at the day of the return of the writ, the defendant in
certified, &e.  error taking a certificate of this matter from the proper

the defendant it i ma
way liave 3 writ officer of the court where the writ is returnable, he may

de evecutione ~ take out‘a writ de exgcutione judicii of course, and the party °
Judieii. Vide  cannot hinder exccution thereupon, without he brings a

L3

! WWile. 35. new writ of error.
——te—
8. BALL ». RICHARDS.
' {v‘{;:ﬁf,_’:,‘,s;mt ERROR of a j.udgment in ejectment against several de-

jominawritof fendants, and the writ concluded ad damnum ipsorum,
rr. VideSt. which must be against all, when it appeared blv the record,
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‘that the judgment was against three, and that all the rest
were acquitted ; per Curiam, yet the writ of error is well
brought, for all must join in the writ, which is only a com-
mission to examine errors ; and ad damrum ipsorum may
be intended only of those who were found guilty, viz. that
they were damnified by this judgment.

ERROR.

R ———

1. EVANS ». ROBERTS.
(Mich. 2 Annee, B.R. 1 Salk. 265, called Gibbons v. Hoberts. ]

ERROR of a judgment in the court at Bristol; the Mod. Cuses 61.

error assigned was, that the action there was said to be An inferior
in a coirt held before the sheriffs and bailifls of Bristol, mul,ﬂle’;;
secundum legem mercaloriam juxta consucludinem civitalis pri- mercatorinm
dict’ a tempore cujiss contrarium, §c. whercas per legem mer- Jie Sonsetn
catoriam ought 1o be before the mayor of the staple ; but gosd. '
adjudged wel! cnough, because it was juxta consuctudinem
civitalis, like the case of the Court of *Picpowders : Then 147 ]
it was ohjected, that the writ of erro= was directed to *1Cro. 46.
the sherifls to remove loquelam coram vobis residex’, and the S*und-¥7,311
record removed was loguela, before their predecessors,
sherifls : Et per Curiam, where a fi. fa. comes to a sheriff,
-and he goes out of his office before it is executed, his suc-
clssors may execute that writ, because the writ is general,
and not directed to any particular sheriff by name ; but it
is otherwise if it was directed to a sheriff by name; a writ
of crror to the Court of Common Pleas is always directed
to the Chief Justice of that Court by name ; and therc must
be no variance in such case, but in the principal ,case it
was held well enough.

2. Adjudged, that upon a judgment in B. R. a writ of Ov a.ill{flmm‘l}t
error lies, either in parliament or in the Exchequer-cham- 5t error wil lic,
ber, at the election of the party; but, upon a judgment cither in Parlia-
in the Exchequer-court, a writ of error will not lic in g:;‘;;f“‘;‘r,“‘e
Parliament (a). chamber.

3. The defendant was indicted in B. R, and found guil- A writ of error
ty, and he brought a writ of error in the same court, and i B. & will not

lic on a judg-
. (a) Vide 2 Salk, 511.
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ment given in agsigned error in law: Et per Curiam, if judgment is given
:lo‘:tlmrvtm?‘; in t;g R. in civil actions, a vﬁer’;t of error %villgnot lic in the
evror in fuct in same court, but only for errors in fact triable by a jury ;
givieasce; butit hut, upon a judgment in criminal cases, error will'lic in
oriminal cases.  BB. R., whether the error be in fact orlaw ; but it lies also

159-3%. in Parliament. .
Yent. 252, 4. Adjudged, that where matter of fact is insufficiently

Vhere in null . h h clenty
:u crmatum iny alleged, in nullo est erratum is a démurrer; so it is if

demurrer. Yelv. matter of fact is alleged against the record.
:814: Q.SClll'o. 521.
V. .

Wherematterof 5. But if matter of fact is well set forth with matter
:;:“ is well set of Jaw, il is a demurrer as to the doubleness;+but that
rth withmatter . . s
of law, 2 Lev.ss, must be specially assigned, or otherwise in nullo est erratum
pleaded, the matter of fact will be confcssed, and the
matter in law referred to the judgment of the Court.
Bail, where it~ 6. Where the first judgment is upon an insimul com-

shall not by . -
it o eena pulasset, or upon an award, and a writ of error is brought,

Yelv. 227. there shall be no bail within the statate 3 Jac. 1. cap. 8.,

2 Buls. 53. because these are not cases within the words of that sta-
tute, (viz.) actions founded on bills or obligations for payment
of money (a).

7. Butif the first judgment was in an action on a bond
for payment of money, as W. R. should declare was due
to him (the plaintiff) upon accompt, there he must find

* Yeiv.221.  bail on awrit* of error brought on & judgment in such
action ; because, though this writ is de jure, yet being

[ 148 ] generally brought for delay, the statute shall be favorably
expounded, and this was an obligation for payment of
moncy; it is truc it is uncertain at first as to the sum, but
reduced to a certainty before the action brought. Lez.
Mich. 15. Car. 2. Dean and Chaptcr of St. Paul’s versus
Cﬂpc”. ‘.

(@) But these cases fall within stat. 13 Ck. 2, c. 2, 16 & 17 Ch. 2.¢. 8.

— e
[

5. GROENVELT ». BURWELL.
(1 Salk. 265.]

Whereaninferie PER Holt, Ch. Just. In Courts newly constituted, and
ur sourtproceods which are empowered to proceed in a method different
Uferentfiomtbe from the Courts of Common Law, their i‘}udgment is not
mon law, B. R. subject to a writ of error; but yet B. R. may examine
Dol Sndmmey them by certiorari or mandamus.

by eertiorari, but not by writ of error:
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9. Where a judgment in C. B. is affirmed upon a writ 1 Roll. Rep.
of error in B. R. and afterwards a scire facias is brought ﬁior‘m"
on that judgment, afld the plaintiff obtains judgment wil not lic in
theredn; no writ of error lies in the Exchequer-chamber, m;cheqm-
because the record was not in B. R. by bill, as the statute o

requires, but by writ of error.

ESCAPE.

1. SIR WILLIAM MOOR’S CASE.
[Hill. 2 Annee, B. R.]

A PRISONER escaped, and was re-taken upon a Sun- nfa1, Cases 9.
day, by vjrtue of a judge’s warrant, usually called an escape- 2 Satk. ﬁﬂff'lb!
warrant, by virtue of the statute of 1 Annee; and it was now "t tar-
moved that he might be discharged, for the taking him Moor.
upon a Sunday is within the statute of 1 Car. 2., which is 4 Cap. 16. and
very true, if this had been a taking upon an original process, 7 AU, <. 5.
but * it is a re-taking, in the nature of a fresh pursuit,and g, ':,,:.':ﬁ g
the marshal might re-take a man upon a fresh pursuit, with cape-warrant;
or withoul. a warrant; and such re-taking, though upon a ;‘:;':' ,:;.f"i‘,:,ot
Sunday, is not within the statute; and if so, he may be re- within the sta-
taken by an escape-warrant uﬂmn a Sunday, for the words of tute * 149
the late act are general, without any limitation as to time; L ]
apnd the defendant having done a wrongful act, ought not to
be suffered to take advantage of it. Nota: It is held
otherwise in C. B., and the barons were divided in the

Exchequer.

— e

_ 2. WILLIAMS v. CRAY.
[Pasch. 7 Will. . B.R. 1 Ld. Raym. 40. S. C.]

AN exccutor brought an action on the case against }Mod 40
a sheriff, for a false return of a fieri fucias delivercd to equ:or'bmghtx]
him by the testator; after a verdict for the plaintiff it was an action fora
objected in arrest of judgment, that this action would not g% beosehe b
lie, because it was only a personal tort done to the testa- his testator, an

tor, which moritur cum persona: Et per Curiam, an execulor 5%, .t Bl
SALIELD, WL- (115 20 Bt

G
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Mod. Cases 154,
Where the de-
fendant was
wrong taken by

[160]

1 Salk, 218,
345. 8. C.
‘Where a man is
actually in cus~
tody, the entry
of an action

in the marshal’s
book is a gnod
commencement
of the action.

Escare.

cannot have an action for an escape upon mesne process, be-
cause that is merely personal, but he may for an escape
upon a capias ad satisfaciend’, or for a false return of a

Jacias: and this by the eduity of the statute 4 Ed. 3., be-

cause the right being determined after judgment, the tort
is more than personal.

) § e

3. RICH ». DOUGHTY.
([Pasch. 3 Anne, B. R.]

THE defendant escaped out of prison, and wasre-taken
by virtue of an escape-warrant upon the statute 5 Anne, by
a rabble, without any officer, as the statute directs, and
was by them brought to the sheriff, who detained him by

. virtue of that warrant; and, upon an habeas corpus brought,

the sheriff returned, that Doughty was brought to him by
W. R. and others, to him unknown, by virlue of a war-
rant, &c.; and that he (the sheriff) detained him in cus-
tody juzla exigentiam brevis: Kt per Holt, Ch. Just., this was
adjudged an insufficient return; it is true, the warrant was
good, but being illegally executed, the sheriff ought not to
detain him, for he shall not graft & legal impriSonment
upon an illegal one; he ought to receive the prisoner
from no person but an officer, or from one under that
denomination.
L . ]

4. TILDEN ». PALFRIMAN.
[Mich. 2 Anne, B. R.]

THERE is a short notc of this case in 1 Salk. 213.;
and the same again, and in the same words, fo. 345.;
but the case was thus: W. R. being indebted to the
plaintiff upon bond for 100/. was arrestcd, and after-
wards being in the custody of the marshal, he escaped, and
being retaken upon an escape-warrant, he was commitited
to Vewgate, and Having compounded the debt for 302
paid to, the plaintiff, he was discharged from that action
by the plaintiff, antd set a liberty; afterwards H. H. ano-
ther creditor, finding him at large, arrested him in another
action, and so he was brought to the marshal again, who
suffers him to escape the second time; and afterwards
H. H. entered an action against him in the marshal’s book,
by remanet in custodia: Et per Curiam, where a man is
actually in custody, the entry of an action in the marshal’s
book may be a good commencement of such action against
the party, because when he is in custody there is no serv-
ing of process upon him; but it is otherwire where he is
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at large,.as he was in this case, though it was by escape,
because there you have the advantage of process agaiust
him; but it was not resolved how long the marshal shall
keep-him without a declaration’delivered (e) or bail filed.

5. Case, &c. in which the plaintiff declared, that W, et
W. was in execution upon a judgment, and that the de- ,,.,.;f,il and re~
fendant suffered him to escape (viz. at D. in Com. H.) the taking isa food
defendant confesscd the judgment, and that the said W, W. Pl udwhere
was in execution, and that he escaped from him at S. in 657. 2 Str.873.
the county of M., and that he made fresh suit after him,
ante exhibitionem bille pred. and re-took him: Et per Curi-
am, if thé gaoler re-takes a person escaping before any ac-
tion brought, he is excused; but it is not so if the action
was brought before the re-taking, for he having given the
plaintiff a just cause of action, and that being well com-~
menced, shall not be defcated by any subsequent matterz
It is like the case of an action of waste, if the defendant
plead he repaired before the action brought, it is a good
plea, but not afterwards.

(a) The prisoner is entitled to be termin which the writ whereby he is
discharged,unless the plaintiff declares arrested is returnable, is accounted as
within two terms. Rg¢g.2 G. 1. The onc. 2 Cromp. 14.

ESTOPPEL. [151]

e ——

1. TREVIVIAN ». LAWRENCE.
[Pasch. 3 Annee, then argued. 2 Ld. Raypn. 1036, 1048. 8.C.]

. SCIRE facias brought by an administrator on ,a judg- | sux. wzs.
ment in Trinity term, &c. (Whereas the judgment was of Where the par-
Michaelmas term); and all the tertenants, except one, ap- 3;;:::“:‘;:.:
peared, and pleaded nul tiel record, and judgment was tried,

had against them upon this plea to that scire facias, and

execution awarded, and thereupon the plaintiff sucd out

an elegit and extent; and now, upon an ejectment brought

at the trial, it was discovered, that there was no such

judgment as recited in the scire facias, for that was a

Judgment in Trinity term, whereas the judgment was of

Michaelmas tewn following; thereupon the jury found all
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this matter sﬂecially. And now it wus argued, that thers
being no such judgment as that recited in the scire facias,
for that was a judgment of Trinity term, whereas the judg-
ment given in evidence was of Michaelmas term; this -must
be a failure of the record, which is very true. But per
Holt, Ch. Just. the scire facias being returned, and the de-
fendants havini appeared, and pleaded to it'nu/ ticl record,
and judgment being given, quod habetur tale recordum, it is
now too late to make this objection; for the party is so cs-
topped that he can never aver against it in the point tried;
even the issue in tail cannot falsify in a point tried; and as
to estoppels, the Chief Justice held, that an estoppel*in plcad-
ing doth not bind the jury, unless it works upon tlie inter-
estof the land. That where a plaintiff’ declares upon a
demise (which réally was by indenture), and the defendant
pleads, nihil habuit in tenementis; if the plaintiff take issue
upon that plea, the jury, notwithstanding the indenture,
may find that the lessor had nothing in the tenements tem-
pore dimissionis, and give a verdict for the defendant; but
if, instead of nthil habuil in tenementis, the defendant had
pleaded nil debel and issue thereupon, if the defendant
give in evidence, that the plaintiff nihil habuit in tenementis,
he (the plaintiff) may in such casc take advantage of his

[152] indenture, by way of estoppel, because he could not have
that advantage of it in plcading, as he might in the other
case; so likewise, if a mortgagee brings an ejectment
against the mortgagor, and he pleads not guilty, the mort-
gagor shall never be allowed to give in evidence a prece-
dent mortgage, lie being estopped as to that matter. Judg:
ment for the plaintiff,

=B Grn

2. PLEDDALL ». FREAK.

[Pasch. 8 Will. 8.3
Whereademar«  DEBT upon bond against William Freak; the defend-

xr“i’,‘n&‘m ant pleaded his name is Walter; the plaintif' demurred,
supposing that the defendant was estopped by the record,
to say his name wag Walter; but judgment was given quod

billa cassetur; for the plaintiff should have pleaded it,-

3. HOLMAN » HORE.
L alk. 225 THIS casc is'reported in 1 Salk. by the name of Gil-

pel is conclusive. Man versus Hore; to which may be added, (viz.) that some
estoppels are absolutely conclusive, and some by conclusion
give an interest. The lessor made a leasd'to /. R. for
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vwenly years, and about a year afterwards he made an-
other lease to W. R. for twenty years; now if there was an
attornment to this second lease, then it amounts to a grant
of the reversion of the lessor; but if no aftornment, then it is
a lease by estoppel: So where a man makes a lcase to B. for
tweuty years, and about a year afterwards makes another
lease to C. for twenty years, this is a lease by esioppel, and
the reut is payable for the whole term; but if he enter
upon the first lessec, and then make « lease to C., who is
turned out by B., it is no lease by cstoppel, but only a fu-
turc interest for the last year.
a .

EVIDENCE. See Prohibition, 4.  [153]

1. IN ejectment, the plaintiff gave in evidence a coun- y1.v. 25.
terpart of an old lease, which he found amongst the wri- Where a coun-
tings of his grandfather’s title, but there were no witnesses jege wate™
to this lease, yet it was allowed good evidence; for the witness, was al-
decds about that time (which was in the rcign of Qucen :l‘:-::;‘.mglinn
Eliz.) were often without any witnestes. Ab. 104, ’

2. 'Che plaintiff could not ‘produce any leilers of admin- 1 Lev.25, 101,
istration, yet to prove himself administrator he produced ,ﬁ,’;,:;";:;&‘
.ihe book of the spiritual court, wherein there was an order should be grant-

entered, that administration shall be granted to him, and ¢ was read as

idence, Keble
“this was allowed to be good evidence. 8, %':9“ 12 Vi

3. Upon an issue joined whether executor or not, the flﬂm
plaintiff, to prove himself executor, produced the probate of Probate of a will
the will; the defendant may plead, that the seal was for- §IC5 00
ged, or that there was a repeal, or that the testator had bo- the plaintiff exe-

" na nolabilia, but he cannot give in cvidence, thdt this was ';:':3"0“‘,“;"3
not' his will, or that another is executor, or that the testa- 1st.cd 71. Str.
Lor was non compos; because the ordinary is judge of these 1%, Covp. 522.
things, and his acts- are conclusive, and the party is estop-
ped to falsify them, as he would do, if this should be ad-
mitted to be evidence.
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12 Vin. Ab.
185.

[154]

1 Salk. 278.
1 Ld. Raym.
153.

EvIDENCE.

4. ANONYMOUS.
[Hill. 8 Wjll. 3. C. B.]

ADJUDGED, That, upon plene administravit pleaded,
the defendant cannot give in cvidence payment of judg-
ments, §c. since the issue joined, nor since the writ purcha-
sed, because the issue is, whether plene gdministravit at that:
time; but though he cannot give such payment in evidence,
yet he may plead it.

L ]

5. ANONYMOUS.
(Hill. 8 Will. 3. B. R.]

RULED per Holt, Ch. Just., That upon non assumpsit
pleaded, the defendant cannot give the statute of limitations
in evidence, because the issue is joined in the pretertense,
(viz.) upon what was donc,and the evidence only proves the
effect thereof to be now avoided; but, upon nil debet, the
statute may be given in cvidence, for it proves there is no-
thing now owing according to that issue.

el § WP

6. LYNCH v. CLERKE.

Whereacopy of  PER Holt, Ch. Just. the substance of a deed cannot be

a fine or recove-
shall be evi-
nee. 1 Salk.

287. Bull. N.

proved, but by the deed itself, unless it is burnt, orlost ,or
in the possession of the plaintiff himself; and if co, then
this matter, as it happens, must be sworn, and that the
dced was executed: And in this case he said, that a copy
of a fine or recovery is good evidence, so as it be sworn to'
be a true copy and examined; so likewise an old decd is
good evidence, without any witness to swear that it was
executed: That wherever an original is of a public nature,
and would be evidence, if produced, an immediate sworn
copy theréof will be evidence, as the copy of a bargain and
sale, or of a deed inrolled, of church register, &c.; but where
an origindl is of a private nature, a copy is not evidence, ’
unless the original is lost or burnt (a). He likewise said,
that if the plaintiff will read the defendant’s answer in
Chancery against him in evidence, the Jefendant may like-
wise take advantage thereof, for all is evidence or none.

(a) Vide Lord George Gordpn’s rrinciple is recognized to be as here

case, Doug. 590, (569.),and Mr. Doug-

aid down.

las’s nmote, (3), whereby the correct
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7. HOE ». NELTHROPE.
[Hill. 8 Will. 3. B. R. 1,Ld. Raym. 154. 8. C]

IN this case it was held per Holt) Ch. Just. That thc Wherescopy
copy of a probate of a will is good evidence, where the will o Erobe ofa
itself is of chattels, for there the probate is an original Str.126.
taken by authority, and of a public nature; otherwise, ovP I%
where the will is of things in the really, because in such 1Ld.Raym.784.
case the ecclesiastical courts have no aathority to take
probates, therefore such probate is but a copy, and a copy

of it is o more than a copy of a copy.

— G

8. MANN ». CAREY. [ 155 ]
[Pasch. 9 Will. 5]

THE question being proposed in this case to the justices Copyofa bank
of the Cgmmon Pleas,gvl;htgher the copy of a bank bill re- }:lu?f?;ﬂf ffb
maining upon the file in the Bank of énglaml, was good England ig',,",i'é.
evidenge, or not: They all agreed that it was, and that it 13Vi; Ab. 93,
was like the copy of an inrolment of a parish register, 99.
the Bank being a public body established by act of par-

liament for public purposes.

i Ge—

9. ANONYMOCUS.

PER Holt, Ch. Just. Where a person is convicted of Cor!vicu:(tlh%l"‘gh
perjury upon the stalute, and afterwards pardoned, yet he ey,
z)c;.nnot be a witness, ’for the punishment is pa:-t of the ﬂ::ﬂ&mw
Judgment appointed by the statute; but it is otherwise if 2Salk.691.

the conviction was at common law.

B S

10. THRUSTON v SLATFORD.
[Mich. 12 Will. 5]

IN this case it was held, That a bill o tions would 1 Salk.2s4.
lic at a trial at bar} as well as at the :{z‘a?%us, for the m'ﬁ:'e m
words of the statute are, that the justices shall sign it; to the evidence.
which word justices, being in the p{ural number, cannot
be well understood of any other justicessthan these of the
courts at Wesiminster: And per Holt, Ch. Just. where a
judge admits that for evidence which is not evidence, there

the party nwist not demur, for if he doth, he admits the
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evidence to be good, but denieth the effects of it.(a), and'
therefore in such case he must bring his bill of exceptions;
and so it is if the judge will not admit that for evidence
which is evidence. . :

2 Vent. 295. 11. Adjudged, that where there is special matter to
Com. Plesder,  avoid the plaintifi®s action, which the defendant cannot

give in evidence upon the general issue; in ‘such case he
must plead it specially, but he needs not where he may
give it in evidence upon the general issue.

1 Salk. 394, 12. So wherever there is a mere matler of fact to
avoid the plaintiff’s action, the dcfendant may plead the
general issue and give it incvidence; but if'that matter of
fact contains likewise matter of law, the defendant may
either plead specially or generally, and give the special
matter in evidence.

166 ] 13. Adjudged, that where the issuc is payment at the
Ide BUll.N.P. day and place, insuch casc, payment before the day, or at

9. any other place, is good evidence, for payment before the
day is payment at the day.

Bull. N.P.140, |4, S{) if the issue is assets at such a place, it is good

o J:,.("'g;" evidence to prove assets at another place; for asscts any
where is assets every where.

Sa) On ademurrer to evidence, the ought to be left to the jury in support
only question for the consideration of of theissue joined ? Bull. V. P. 313.
the Court is, Whether it was suchas Doug. 119. 2 H. BL C. B. Part 2.

EXCEPTION.

3

1. CUDLIP ». RUNDALL.
[Hill. 3 Will. 3. B. R.]

;‘%iod:i.g.t Sho. COVENANT, &c. in which the péajntiﬂ(‘i declare(:l, that
ey he being possessed of a messuage, demised it to the de-
thecme, - What fendantgfor seven years, and that he #o negligently kept
&"‘;;3;:&;‘:‘ his fire that the house was butnt; upon non demisit pleaded,
the jury found & special verdict, (viz.) that the plaintiff

demised the said house to the defendant, with all out-

houses, &c.; exeept the new house lately built upon the

premises, for the use of the plaintiff and bis//amily, and
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not to be let to any other person whatsoever; and at all
titnes when the plaintifl should not dwell there, to be used
by the defendant and bis assigns: The question was, What
es.ate or iuterest the defendant Ifad in this new house? and
adjuaged, that he was only tenant at will, because the new
house was well excepted, which exception was not avoided
by the wurds which follow, (viz.) And at all times to be used
by the defendant when, the pluintiff doth not diccll there; for
tha. sentence doth not enure as an exception out of an ex-
ception, which se!s the matter at large, but only as a de-
claraiion of the plaintiff’s intention in making the excep-
tion; thepefore this action will lie.

D P

2. WILSON ». ARMORER. [157 ]

. DEBT against an heir, who pleaded, that he had nothing 1 yene. 7, 73,
by descent, &c. 'The jury found a special verdict, that the 106. Ruym.
father was seised in fee, and made a feoffment to several o9 o 1 %na.

uses (excepting two closes for his own life): Adjudged, that 120.8.P. Ex-

these closes descended 1o the heir, because there was no ;"f’{’l‘l“b“‘r‘;“m

use limited in the closes; besides, this erception being an 2 Roll. 455,

entire sentence, and having that effect which the law will

not admit, because the whole was before limited in use,

therefore it shall Ie rejected; it is like the grant of an

advowson cxcepting the presentation for the life of the

granter, which is wholly void; but it is not like a lease of

a house, excepting a chamber lo and for the proper use of

the lessor, because those are words which give the lessor

an authority to dispose of the chamber at his will and

pleasure.

EXCHANGE.

1. ANONYMOUS.

PERMUTATIO vicina est empitoni, but exchanges
were the original and natural way of commerce, precedent
to buying, for there was no buying till"money was in-
vented; now, in exchanging, both parties are buyers and

Savkep, Wor. III 21
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Where the word
exchange is ne-
cessary in the
conveyance. Co.
Lit. 50. b.

[*158]

Cra. Eliz. 903.
Yel.8. Moor
665. 4 Rep.

121. Bustard’s
oase.

ExECUTION,

gellers, and both equally warrant; and this is.a natural
rather than a civil contract, so by the civil law, upon a bare
agrcement to exchange, without a delivery on both sides,
neither of the parties cbuld have an action upon -such
agreement, as they may in cases of selling; but if there
was a delivery on one side, and not of the other, in such
case the deliverer might have an action to recover the
thing which he delivered, but he could have no action to
enforce the other to deliver what he agreed to deliver, and
which the deliverer was to have in lieu of that thing which
he delivered to the other.

*92, In exchanges of land the word exthangg is neces-
sary in the conveyance, because it imports a special war-
ranty in respect of the mutual consideration of tle lands
cxchanged; it is likewisc necessary, that the estates of both
parties be equal in title, as if one hath an estate in fec,
the other must bave the like estate; but it is not necessary
that their estates should be equal in value.

3. Adjudged, that if G. D. exchange five acres with
W. IV., and afterwards the said W, MM is evicted of one of
those five acres which he had in exchange, the whole is
defeated. and. /. V. may enter on his own again; & sice
converso, if G. D. be evicted of one of his five aeres.

Sid. 107,

Mod. 312.
Vent. 329.

EXECUTION.

1. THE plaintiff may take out cxecution against the
bail, afid if they pay part of the money, he may discharge
them, and take exccution against the principal for the rest,
but he cannot procced against the principal till the bail
are discharged (a). '

2. Judgment against four de{endanls ; if afterwards
three surrender themselves, the bzil is still liable; but if
the plaintiff take three in execution, the bail are not
liable, because in such case they cannot bring them in.

(a) In Com. Dig. Execytion, H., not afterwards have execution against
the same authority is referred to, as the princsi&al; otherwise, if he hus not

follows : If he takes execution against had sati

ction against the bail, for

the bail, and has satisfaction, he shall then he may refer totthe principal.
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3. Upon a fi. fa. the defendant may pay the money
to the sheriff, and may plead, thatit was levied; but if he
be in execution he cannot pay it to the sheriff and plead it
to a. new action of debt, neither can hg pay it to the
sherift if he is taken upon a ca. sa.,, because he hath no au-
thority to receive it.

4. The plaintiff’ obtained a judgment for 2000/ and
brought an elegit, apd levied 400/ ; he cannot have any
other execution, but he may have an action of debt upon the
gudgment for the residue of the debt, because it is not satis-
fied, and the elegit is only by the statute asa farther reme-
dy; and ifi che principal case, the extent being only of a
term for years, the elegit was executed but as a fieri facias.

*5.  Where goods are taken in exccution, the property
of the first owner ceases by the seisure.  *®

6. If a prisoner escapes, who was in execution, his credi-
tor may re-take him hy a ca. sa., or bring an action of debt
on the judgment, or a scire facias against him, for he hath
still an interest in the body, as a pledge for the debt.

7. Where a f. fa. is delivered to the sheriff to levy
20/., and he takes an entire thing in execution, (viz.) a
horse worth 30/., and sells it for so much, and returns, that
he levicd the 20/., he,may retain the other 0/ till the de-
fendant demands it, for he (the sheriff) is not bound to look
after the defendant; butif ona fi. fu. for 201 he levy five
ozen, worth each of them 5/, and sell them for so much,
the defendant may have an action of trespass against the

sheriff,

L )

8. SMALLCOMB ». BUCKINGHAM.
. [1 Ld. Raym. 251. S, C. Comyns 35. 8. C.]

IN this case it was held, That at common law, all the
lands were bound which the party had at the time of the
Jjudgment given against him, and the judgment always re-
lated to the first day of the term; but nbw, by the statute
29 Car. 2. the judgment binds the lands (as to purchasers)
from the time 2t was signed. *

So at common law, the goods were bound from the feste
3/' the execution, though that might be antedated, and if the

efendant sold the godds after the teste, or died, the sher-
iff might levy them; hut now, by the aforesaid statute,

they are only bound from the delivery of the writ of execur test

tion to the sheriff, but not absolutely bousnd in all cases;
for if after the delivery of the writ, and before execution
executed, the defendant becomes bankrupt, that will hin-
der the execution.
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1 Vent. 53.
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‘Where there
needsn. liberate
on an exatent.
2Rol. Ab. 475,

160
!': Mutt. 5.:!

‘Where a sherift'
may be & tres-
pusser, but the
execution is

ExEecuTor.

9. ANONYMOUS.

RULED, That where an extent is upon a statute-merchant
there needs no liberute, for the sheriff may deliverall in cx-
ccution without it; but where an extent is upon a statute-
staple, or upon a recognizance, there must be a return made
of such an cxtent, and then a liberate, before there can be
a dclivery ia exccution; it is for this reason, that a sta-
tutr-merchant issaid toinclude a liberate, and that the sheriff
before the * liberate upon the extent, may take his fces, but
not where the extent is upon a recognizance, -

L

* 10. ANONYMOUS.

WHERE judgment is given against one, who is in
view of {lL.c court, or in Westminster-hall, it muy he exe-
cuted immediately, and the party taken or sent for into
court aad committed; and it was said, that if a sheriff exe-
cute process in another county, it is erroneous and void; so
if he cxecute it in a county palatine; but if be execute it
within a franchse in a county, or in the Isleof Ely, itis good,
for being but a lilerty, it is still part of the counly; and
though the sheriff may be a trespasser, yet the exccution
shall stand good.

2 Lev. 26.Veutr.
175. Bac. Abr.
Exee. N.

2 Lev. 145,

EXECUTOR.

et G p——

1. COVENANT with the feoffee, his heirs and assignees,
that they should quietly enjoy; the feoffee was 'evicted
and died. Adjudged, that his executor may bring an action
of covenant, for the eviction being rhade to the testalor, he
could not have an heir or an assigwee to this land; but his
executor represents his person, who was damnified by the
breach of this.eovenant.

2. Debt#gainst husband and wife, in which the plain-
tiff declared upon a devastavit against both of them; and,
upon a demurrer to this declaration, it wett held ill, be-
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cause a feme covert cannot commit waste ; though if she Vide Str.440.
survives her husband, she shall be chargeable for waste
done by him.

3. An exccutor may bring®tirespass, quare blada cres- 1 Vent.187.
cenlia tn vila testaloris messuil & asporievit; for corn standing
is a chaitel, and the mowing and carrying it away, was one
entirc act; but if the culting was at one time, and the car-
rying away at aupther time, then they ave distinct acts,
and he must sue for the currying away only.

4. But an executor cannot bring tiespass quare herbam [ 161 ]
crescentem in tita testaloris messuil & asportavil, because grass
growing % parb of the frechold, and not a chattel.

5. An cxccutor having asscts, may be compelled to re- Marlr.512.
deem a mortgage, for the benefit of the heir at law; he shall : e’g .
be likewise compelled to pay a debt for whiich the heir was Ty

449. and note
liable. thereto.

6. In debt for rent against an execuior, though it is 2¥ent 184.
brought in the detinet, and the term expired, he cannot 1vern. 49.
plead a bond of the testator vet unsatisfied, because the
debt for rent is of as high a nature as the debt upon the
bond: The defendant cannot wage his law in either action,
and a bond given for the rent would not extinguish the ac-
tion of. debt, which arises upon the first contract.

—

7. WHITEHALL ». SQUIRE.
[Pasch. 2 Anne.]

THE, case was: A man possessed of a horse put it to 1 Salk. 295,
pasture to the defendant, and died intestate; W. R. de- Somibing
sired the defendant to bury him, and agreed that he should trover for any

have the horse for his charges, &c. accordingly the defen- {inzakenly
dant buried him, and laid out more money than the horse before admini-
was worth; afterwards W. R. took out administration, and g“&%“ 75““‘"
now brought an action of trover for the horse: Two judges s.c.
were of opinion, that the action would not lie, because the
plaintiff consented and agreed that the deferdant should
have the horse. But Holt, Ch. Just. held, that the action
-would lie, because the defendant was an execufor de son
tort; it is true, such an executor is only liable in respect
to the value he hath reccived, and when he hath paid to
that value, he is nq farther liable as to creditors; butas to
the executors, or to g lawful administrator, he is still liable
in respect of the i@, in meddling with what by law be-
longed to them, and they may bring trover against him;

yet evidence being given of what he justly paid, he may be
recouped.
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8. THE KING » SIR RICHARD RAINES.
[Mich. 12 Will. 5. B. R]

MANDAMUS to admit an executor to prove the will of
his testator; the Chancellor returned, that true it was, the
party was execulor, but thathe was only executor in trust for
such children of the deceased, and thit he was very puor,
and absconded from his creditors, by reason whereof he
(the Chancellor) refused to grant administration, until the
party should give security to perform the will, ¢ It was
urged to maintain this return, that there are thrce sorts
of execulors, (viz.) there is an execulor legitimus, and that is
the ordinary himself; there is an execulor datus, and that is
where one is appointed by the ordinary to administer, &c.
and he always gives caution, &c. and there is execulor testa-
mentarius, and that is where one is appointed by the will
of the testator; and that in this last case the ordinary
may take security of him by caution, as well as they do by
oath, But by Holt, Ch. Just. where a man is made execu-
tor, he cannot be sued to accompt but only in respect of
creditors and legatees, for the residue is his own by the
common law; and so it is of an administrator, because by
the statute 31 Ed. 3. an administrator is put in thc same
state and condition with an executor; now, an executor
being properly an officer, it is reasonable he should take a
promissory outh, because this is of common right in all ca-
ses of oflicers; but it is not of common right to demand col-
lateral security of them, and the ordinary cannot put
terms upon him where the testator hath put none, neither
can he pronounce him to be no executor, when the testator
hath made him so.

L s e

9. WANKFORD » WANKFORD.
THIS case is reported in 1 Salk., and it is much the

Where the ob- longest ir that book; but here it is only stated, and the ar-

gument of the Ch Justice Holt exactly reported.

it isa release of the debt.

ss. The obligor married the daughier of the obligee, who
afterwards made the obligor execulor, who administered
some part of the goods, and before N proved the will he
himself made a will, and his wife executrix, and died,
after whose degjh she proved the will of her late husband,
the obligor, and” took out administration to the obligee cum
testamento annex’, and brought and action againgt the heir of
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the obligor. ‘The question was, Whcether the obligee making
the obligor excculor was a release of the debt? and he held
that it was.

(1.) Because the olligor is in such case to pay and re-
ceive, and where one and the same person is to do both
those acts, the action is released, but the debt remains as
assets in the hands of the obligor, and by making him exe-
cutor, that amounts to a payment and release.

(2.) It is otherwise if he had no assets, because then
there is no person (o pay, but ouly to recetve, so that it is
the havipg assels that amounts to payment.

(8.) Jf the Ybligor administers to the obligce, though there
i8 assets, this is no extinguishment, and yet in that case
the same person is both to pay and recejive; the reason
is, because an administralor comes in by the act of ihe ordinary,
but an executor (as in the principal case) by the act of
the party himself; but yet the Chief Justice held, that if
an adminwstrator shall, out of his own money, pay a debt
of the intestate to the valuc of a bond debt, which he
(the administrator) owed to the intestate, this would be a
discharge of the bond.

(4.) Where the obligee dies, and his cxecutriz marries the
obligor, this is no ‘extinguishment of the debt; butif a
feme obligee marry the obligor, this would extinguish the
debt; because it would be a vain thiag for the husband to
pay money to the wife in her own right; but he might pay
it to her as executrix becausé there might be adminisira-
tion de bonis non, of that as well as other goods, and it
might be kept by itself ; and if the husband takes it, though
it becontes his goods, yct it is a devastavil.

(5.) If the obligee makes the obligor cxecutor, and he ad-
ministers some part of the goods (as in the principal case)
and dies before probate, the debt is discharged, and this
smouats to a release, because by his administcring he hath
accepted to be executor, and becomes a complete executor,
and cannot afterwards refuse or waive it ; and he may,
before probate, receive, pay, release, and maintain any pos-
sessory action, as (rover, or Irespass, for"goods of his testator
taken since his death; and he may, before probate, avow
for rent due since the death of his testator, but not before,
and’the right of an execulor is not like that of an adminis-
trator, which is derived from the ordinary, but it is en-
tirely by virtue of the will, and the probale gives him no
right, either (o his office or to an action, for he may bring
an action before probate, but an administrator cannot be-
fore lctters of administration granted; it is true, he can-
not proceed in such action before probate, ¥t being conve-
nieni in other respects, but not to give him a right.

(6) Wlkre an executor is made, and he never ad-
ministers, he may refuse whether he will administer or
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Plowd. 185. b.

8 Rep. 136. Sir
John Needham’s
casc.

1 Leon. 320.
Moor 236.
1 Tust. 263.

Plow, Com. 290.
1 Mod. 213.
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not: and thereupon an immediate administration shall be

granted, (viz.) de bonis W. R. intestati; but if once he ad-

ministers, he cannot afterwards rcfusc or waive the office,

;ndla;lministration cannot be comngitted to another during
is life.

(7.) So likewise if he administers and dies fefore pro-
bate, an immediate administration, and not an administra-
tion de bonis non shall be granted, hesause he died ante
onus super se susceptum in the ecclesiastical court.

(8.) Where an executor dies after he hath administered
and before probate, and makes a will, and W. R. exccutor,
such executor can never be executor to the first jestator,
because he can never prove his will, for he is not named
in the will of the first testator, and %o person can prove his
will but he who is named in the will; but if the first excer:for
had proved the will, then his cxecutor would have been
executor to the first testator, because the probate of the
l;i“ would have been a continuauce of the first exccutor-
ship.

(9.) Where several executors arc made, they may all
refuse, but if one administers, the rest cannot refuse, hut
they must all be named in actions brought in the right of
the testatorpand notwithstanding such refusal, any ui them
may release a debt; and if the refusing executor survive
those who acted, and administration is cpmmitted to ano-
ther, it is void: But if such refusing executor ceme into
court and refuse, in such case administration may be com-
milted to another.

Upon the whole matter, the executor in the principal
case having administered part of the goods, though that
executorship was determined by his death, yet he being
once executor by his adminisiering, that operated as a re-
lease of the debt; and afterwards he dying before probate,
his executor cannot be executor to the first testator so s
to revive this debt.

DG

. 10. YEOMAN ». BRADSHAW.

ADJUDGED, That a bill of exchange shall be said to
be bona notabilin where the debtor is, and not where the
bill is, for it is no specialty in law; for if an executor pays
debts ugon simple contract, or suffers judgment to pass
against him, in such actions he may plead such payment
or judgment in kar to an action upon a bill of exchange; it
is like an awsird in writing, which is no chattel where
such award lies; for in pleading, it is never said Aic in
curia prola’, which shews that it is no special.y.
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FEES, FEUDS, & FEOFFMENTS.

1. FEODA: Feuds were originally at will, and then Rel. Spel. 9.
they were called munera, afierwards they were for life,
and then they were called beneficia: and for that rcason
the livings of clergymen are so called at this day, and
afterwartls they were made hereditary, and then they
were called feoda, and in our law fee-simple.

2. When Hugh Cupet usurped the k'mgdom of France,
about the year 947, to fortify and support himself in such
usurpation, he granted to the nobility, &c., that whereas
till then they enjoyed their honours for life, or at will
only, they should from thenceforth hold them to them and
their heirs; which was imitated by William, called the
Congquerer, upon his accession to the crown of England, for,
till his reign fges or feuds were not hereditary, but for life
only, or for some determinate time.

3. 4 feoffment was originally the grant of a feodal
estate or feud; but now it is the grant of an estate of in-
heritance; and till feuds and tenures came in, charters
and conveyances'in fee-simple were made by these words,
dedi & concessi, without the words feoffavi.

4. And until the statute quia emptores terrarum, the
feoffments werc always tenendum of the feoffor per homa-
gium & servitium, but afier that statute they were made
tenendum de capitalibus, dominis feodi, §c.

But now the way of pleading a feoffment is thus, viz.
That W. R. was seised in fee of the place where, §c.,
and being so seised feoffavit quendam W. W. inter alia per
nomina omnium, &c. habend’ & tenend’ dict tenementa, §c.
prefat W. W., & heredibus suis in perpetuum ad solum opus
& usum, &c.

—— G

, 5. PARSONS ». PETITT.

A SPECIAL verdict in ejectment found, that there 1Mod.01.
were two joint-tenamfts in fee, one of them made livery 32,512
within the view, viz. go enter and take possession ; but before 2 Roll. 3 K.
it was executed she married the feoffee himself; it was PY'ex. %0,

. < nt. 186.
argued, that this feoffment was void, because there was Livery in the
no actual entry pursuant * to the livery, and that by the view, where

subsequent marriage the feoffee was seised in right of his ‘wf'* 166 )
$ALKELD, Vot 1l 22
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wife, and now cannot by his entry work any prejudice to
her right; but adjudged that he might enter at any time,
for he had not only an authority so to do, but an interest pas-

sed by the livery in view, by which act the woman did all
which was in her power to do.

2 Saund. 289.
Where the
plaintiti”s cattle
escape into the
defendant’s close
for want ot re-
iring the
nces, which
the detendant
ought to repair,
thev cannot be
distrained forthe
defendant’s rent
uanless levant
and couchant.

Bae. Abr. 109.

* Mod. Cascs
8
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Tnquisition for
throwing down
fences in the
night time,

* Gro, Car. 290,

FENCES. See Distress, 3,

.

1. POOL v. I.‘ONGVILIJO

IN replevin, §c. the defendant avowed the taking, &c.
for rent arrcar; the plaindiff replicd in bar, tha! ke
the plaintifl was possessed of a closc adjoining to the v us
in quo, §c., and that the defendant, and all these whose
estate he had lime out of mind had made and repaired the
fences, &.; and that the fences were w.t repaired,but for
want thercof his {the plaintiff’s) cattle cscuped out of his
closc into the locus in quo, &r.; and that the defendant
took them beforce the plaintiff’ had any notice that they
were there: And upon demurrer to this replication it was
adjudged ili, which judgment was afirmed upou a writ
of error in B. I., the Couit relying upon the year-hook
10 H. 7. 21. . ; waere it is held, tbat if cattle eseape into
anotuer man’s land, and the lord distrain, it is not material
whelher they were levant and couchent, for the distress is
good; but the reporter tells us, that there is a difference
where a lord distrains withia his lordship, and where..a
lessor distrains for rent arrear, for as to the lord, it is not
material whetlier the {ences are in repair: but as to the
lessor, il he is houad to repair the fences, he must take
carc*his tenant shall do it: Et pe. * Holt, Ch. Just. 1t is

.fit this case should be better considcred, for it will be
bard to maintain it.

2. THE KING ». THE INHABITANTS OF
PENRITH.
«[Pasch. 1 Will. 3. B, R.]

INQUISITION to the sheriff to inquire what male-
factors threw down the hedges and fences of Lancelot
Simpson, &c.; and upon a return theyeof a * distringas was
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awarded; it was objected, that there was not fifteen days %}. iﬂsﬂia {ge-

betwecen the Zeste and return of the original, and this was 25" par. 157,

held to be a fault per Curiam (a). It was also objccted, Afl inquisitions

that a distringas ought not to bt awarded upon the rcturn ﬁ.,‘::;,‘;:"gs‘:;

of the inquisition, but a scire furias io shew cause, &c.; 58s.

but adjudged, that a scire facias was not necessary; then it

was objected, that it doth not appear that Simpsun was lord

of the mauor, or had a right to these fences; but it was

held, that need not be shewed, for if he had no right, that

ougit tobe vbjccied on the otier side.  And lastly, it was 1 Lut, 158.

objected that ‘he vill ought to have a year and a day to in- € Car- H0.

dict the falefactors; and it appears that this inquisition

was wken within the year after the offence committed:

Adiudged, thata year and a day is not negessary to be al-

lowed, but a convenient time, and of that the Court may Skinner’s Rep.

properly jndge. 9.
Distringus upon the statutc Westm. 2. against the inhabi- 1 Lev. 106.

tawnis of the next vills, for throwing down inclosurcs. Two :::f,:f"“:,“‘la:'d'_

of the inhabitants of each vill appear, and plead, that the ford. Notma-

inclosurcs were thrown down in the day-time, and not in {grial whether

the night. Et per Curiam: Whetherthey were thrown down might oc by dsy.

in the day or night it is not matcrial, for if the offenders Lut. 156

were nal known, it is within the statute, which gives the re- § s'.'at.' 107. 212,

medy where the oflenders are not known; and where they

are known, the party hath remedy by an action of trespass.

() Co. Lit. 154. b, 2 Fust. 567.

FINES. [168]

et ——

1. ANONYMOUS.
(Ml 12 Will. 3. B.R.]

PER Holt, Ch. Just. At common law fines were levied
upon any original writ; as upon a writ of entry, writ of right,
&c., as well as upon a writ of covenant, and®they might be
levied for any thing for which a precipe quod reddat or per-
mittat lies; and they are leviable in counties palatine, by the
statute 38 H. 8. cap. 19; and 2 and 3 Ed. 6. cap. 28.
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2. CLEMENTS ». LANGHAM.
{Pasch. 2 Annee, S, C. 2 Ld. Raym. 872.]

Where the eog-  ERROR of a fine levied in the court of Common Pleas;

pisor died aftcr the crror assigned was, that the cognisor died after the cap-
ption, and ', .

beforetheretarn tion, and before the return of the writ of covenant, and for

of the writ of H . .
covenant. this rcason il was reversed (a).  Sed, &e.

Fine levied by 3. The hushand prevailed with his wife, being about
:'i'c:;'f;:;’-l:g?c twenty years of age, tolevy a fine of her inheritance; the
was of age. wifc died.  Et per Curiam, if she had been living and un-
2 Vent. 30. der age, she might upon a motion be brought into court

$ Lev. 36. by an habeas corpus, and if by inspection she be found to be
under age, the:Court will set aside the fine, and punish
the commissioners who took the caption; but at common
law, there were no such abuses, because all fines were le-
vied in court; but now since the statute 15 Ed. 2. which
gives the dedimus, fincs have often been levied by infants.
1yt 143, 4. A fine of all his lands in the parish of Blandford,
120, Cro Car. Shall pass all his lands in that parish, though in several
269, 216. vills, but not out of the vills, though in the parish, &«.

1Ch.Rep.278. 5. A finc and nonclaim hars all trusts and cquities,
LEreem. 31l where the equity charges the land, But where it “charges
Cruise 100, the person in respect of the land, it will not bar; also an

equity of trust, crcatcd by a fine, shall nuver be destroyed

or barred by the same fine.

(a) R. ac. Barnes 220. 2 Wils. 115. Vide Cruise 27.

[169] FORCIBLE ENTRY.

g e P ———

1. THE QUEEN » GRIFFITH & 4L.
{(Mich. 1 Annez, B. R]

Indictment INDICTMENT for a forcible entry quashed, for not

quashed fornot  cotting forth, that the party was seised or disseised, or
Eﬂﬁ%&éﬁ- what estate he had in the tenement; for if he had only
o Jweised. a term for years, then the entry must be laid info the free-
sec. 38, '
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hold of A. in the possession of W. R., and the restitution
must he accordingly: The word seisin is a term of art in
this case, it being upon the statute of H. 6.; but the case ;grgh 205. s
in * Popham was upon the statute 121 Jar. ac. ¢ap. 1o

—t—

_2. ANONYMOUS.

AT common law, where the parly had a right he might 1 Havk. ch. 64
enter with force; but by the statute 15 R. 2. he is restrain- 4753,
ed from entering with force, though he hath a right to en-
ter; neﬁhcr ¢an he enter pcuceably, and hold out manu
Jorti per 8 I1. 6. cap. 5. nor cunter manu forti, und hold out
manu forti. .

Now in these cascs,a man may cither procced civilly St.8 Hen.6,9.
or criminally; his civil remedy is by writ of forcible entry, $1; Tt 44 b-
wherein he shall recover treble damages and costs; and 1548,
this is upon the statute of II. 6., and to this writ the de-
fendant may plead not guilty, or he may plead any special
matter, and traversc the force; and the plaintiffin his re-
plication must answer the special matier, and not the tra-
verse, for there shall be no inquiry of the force, if the spe-
cial mtter is fourd for the deferdaut, and if it is found
against him, then he is convicted of the force of course.

3. But the plaintiff can never recover in this action,
unless he maintain his writ, (viz.) that the dcfendant ex-
pulit & disseiswit cum; thereforc he must have some estate
of frechold at lcast, and such an estate upon which the de-
fendant could not lawfully enter, otherwise it can be no
disseisint

4. But if W. R., is scised, and L. R. having good right 170 ]
to enter,doth accordingly enter manu forti, he might be in- 1 Hawk. . 61.
*dicted notwithstanding his right, and restitution shall be *3%
awarded.

— § G

5. THE KING v. BENGOUGH.
(Trin. 11 Will. 8. .

INQUISITION for a forcible entry upon the possession Upon an inqui-
of Lanton, was taken upon view by one justicc of peace, ‘itontken upon
and restitution awarded; and now the atlorney-general ;u;.::, he cane
moved for re-restitution upon an affidavit made, that notdenya tra-
when the force was found, the defendant tendered a tra- ™ % thefou
verse of not guilty to the inquisition, which the justice of
gcacc refused to accept; and per Curiam, (except Gould, Cre Eliz. 31.

ustice,) the justice of peace should have acccpted the 5 ¢4 =

traverse, for the fact was traversable, and that the law
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was taken to be so in this court during all the time the
» %22. Ch. Justice Keeling sat here: 1t is true, in *Styles it is said,
' that upon an indictment at sessions, the justices may ac-
cept a traverse, but that a justice of peace, upon an inqui-
sition of a force taken upon his view, cannot accept a tra-
verse, because it is a sort of judgment upon his view; but

the law is taken to be otherwise.

:X:x‘:ti.lg-u 6. The indictment was, that . R. heing seised and pos-

. 38. sessed, &c. the defendant entercd; this was adjudged il for
the uncertainty.
1 Vent. 306. 7. So it is where the indictment was, that W. W. en-

tered and disseised him; for though a disseisin may' imply a
Jfreehold, yet it ought to be cxpressed. '
Sooall. Rep. 8. Indictment, &ec. reciting the statute 8 H. 6. to be
" (viz.) If any one'be expelled vel disseised, this was adjudged
ill; for the statute is si aliquis expulsus & disseisitus, in the
copulative, and not in the digjunctive, so the person must be
both expelled and disseised.

[17] FORGERY.

1. THE QUEEN ». GODDARD & 4L’
[Trin. 2 Annee. 2 Ld. Raym. 920. S. C.]

1Salk. 842 THERE is a short note of this case in 1 Salk. but the
forgery notgood. €ase was as followeth: ss. It was an indictment for for-
ging an assignment of a lcase; the indictment was, (viz.)
Juraiores, &e. super sacramentum suum presencant quod
cum testatum cxistit per quandam indenturam quod W. R. di-
misissel & concessisset & per eandem indenturam dimisit & con-
cessit, &c. 'The defendant falso fabricavit quandem assigna-
tionem sive scriptum vel indorsamentum in scriplis, tenor cujus
quidem assignationis sequilur; and then it sets forth the as-
signment, in hec verba; and at the bottom there was
the mark of the assignor, for he could not write his name;
but no mark appeared upon the postea: Et per Curiam,
“Pottea lndict-  the *quod cum is*well enough, for it is but an induce-
ment to the fact; and when the indictment comes to
charge the forgery, it charges it in a particular manner;
itis true, it is otherwise in an action of trespass, for
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there quad cum is only recital and no positive charge: Et
per Holt and Powis, the words per eandem indenluram con-
cessit were a positive averment of a lease, and had no rela-
tion to the lestatum existit; but Powell and Gould, contra:
And, per tolam Curiam, the want of the mark of the de-
fend.n! upon the postea was a fatal defect, for by the stat-
ut: of frauds, &c. a lease is not assignable without a writ-
ing signed by the party: But, per Holt, Ch. Just. if the in-
dictment had been for forging a deed of assignment, and the
fact had been set forth without any mark or signing, that
might have becn good, because signing is not necessary to
a decd, for in former times they were only sealed and not
signed (e¢); but now, since the statute of frauds, §c. an as-
signment by writing, if it is no deed, yct it must be signed;
and this being no more, it ought to have been signed,
otherwise it is no assignment: And now the Court being
informed, that there was a new indictment found against
the defendant, they would not give judgment upon these
exceptions, but ruled the defendant should plead to the
signing: And per Nolt, Ch. Just. the defendant cannot

lead over in any case but in treason and felony; and

eing found guilty, he'could not pléad the other indict-
ment panding in abatement (b), but inust plead auterfoits
convict.

(a) Vide 2 Bl» Com. 306. (b) R. ac. Doug. 240.

2. THE QUEEN ». BROWN.

INDICTMENT for forging a cocket pro quing. sarcinis
tini, Anglice, five packs of linen cloth; and being found
guilty, it was moved in arrest of judgment, that the indict-
ment was ill, because it was uncertain how much cloth
therc was in those packs; but adjudged, that it is suffi-
cient to describe the thing in which it is contained; as for
instance, * duas sarcinas canapis, Anglice, two bundles of
hemp. .

——

3. THE KING ». MARSH.

ONE Marsh was found guilty of murder upon the coro-
ner’s inquest, and afterwards thc coroner inscrted the
names of two other persons as found guilty by the same
inquest, who, together with the said Marsh, were indicted
u{;on the said in;{uest, which being tried at bar, they were
all acquitted; afterwards two of the jury of the coroner’s
inquest made oath, that they found the indictment only
against Marsh, and that the coroner took the indictment,
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it being in English, and told them he must ingross it in
Latin, which was done, and then he inserted the names of
the other two persons, whereupon an information was
brought against him for a forgery, which was tried at bar,
and he was found guilty; but, having compounded with
the prosccutor, was fined only twenty nobles.

——

4. WATTS'S CASE.

INFORMATION against the defendant for forgery, and
for publishing a forged dced, knowing it to be forged:
Adjudged, upon a conference with the judges of B. R. to
whom one of tHe barons of the Exchequer was sent, that
no person who is or may be a loser by the deed, or who
may receive any bencfit or advantage by the verdict being
found against the defendant, shall be a witness.

[173]

§ Mod. 335.

Videst.4& 5
Ann, ch. 16,

FOREIGN PLEA.

1. CHOLMLY ». BROOM.
[Pasch. 9 Will. 5. B. R.] .

DEBT against the defendant in custodia marescalli, upon
a bond sealed and delivered at Chester: The defendant
pleaded, that he was an inhabitant in Chester, and, at the
time of the action brought, lived in Chester, &c. The
plaintiff taking this to be a foreign plea, and therefore
ought to. be sworn, which not being done, he entered
judgment: But'it was set aside; for, per Curiam, a plca to
the jurisdiction is no foreign plea, nor a plea of privilege,
nor of ancient demesne, which pleas are never sworn: A
forcign plea is where the defendant by his plea would re-
move the cause of action out of the county where the
plaintjff had laid it; but it is no foreign plea where the
ii:f(‘;:ndant agrech the place and county as t?ne plaintiff had

id it.
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2. SPARKS v. WOOD.

IN an action of debt in London, the defendant moved &Mod.Cases1as,
for a' prohibition, suggesting, that he tendered a plea in ﬂ{‘fw‘;‘b‘
the inferior court, that the cause of action did not arise made. 1 Ven.
within the jurisdiction of that court, and offered to make 180,333 -
oath of it, and now would have made affidavit of the truth 1s67, 1571."
of the fact, and of this plea in B. R.  Sed per Curiam: 2Mod.213.
Oath ought to be made of the truth of the plea in that
very court whose jurisdiction is denied; and, it appearing 1 Mod. s1.
that he tendered such oath after the Court was up, this Fos. 267.
prohibition was denied, for it ought to be done sedente

Curia, and in propria persona.

FRAUD AND COVIN. [174]
Ot ——

1. BY the statute 13 Eliz. cap. 3. all fraudulent con-
veyances as to creditors are made void; and by the statute
27 Eliz. cap. 4. they are made void as to purchasers.

2. Now, upon the first of these statutes, if a man 2 gon. Ab.
gives his 'goods to his son, yet they are still liable as {o Pal. 214,
his creditors; but if he gives them to one of his creditors
bona fide, without any trust or covin, they shall not be
ligble to other creditors.

3. So if a man is indicled and gives away his goods to
prevent a forfeiture, the king shall have them upon an at-
tainder or conviction; otherwise if he sell them to one
for a valuable consideration, who had no notice of the
indictment, ’

4. If tenant for life commit a forfeiture, so that by the 1 vent. 257,
entry of him in the reversion his creditors may be de-
feated, this is a fraudulent conveyance as to them.

5. Upon the statute 27 Eliz., if a man levy a fine to sid. 133.
the use of himself for life, remainder to his son in tail, Moore 616.
and afterwards sells the fee-simple to W. R., he, as a pur-
chaser, shall avoid this conveyance, because it was vosun-
tary, and therefore fraudulent; so it had been if he bad
settled the remainder on his wife, unless there had been
a consideration or precedent marriage.

SALKELD, Vor IIL 23
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6. The father made a lcase for twenty-one years, in
trust for his daughter till marriage; and if she married
with his consent, then to her during the term; this till
marriage is fraudulent as to a purchaser, but after mar-
riage it is good, because marriage is an advancement to
the daughter, and the husband was drawn in by this con-
veyance to marry her.

7. 'The husband was a tradesman, and his wife was an
inheritrix, and he promised her, that if she would join
with him in a sale of her land, und lct him have the money
to pay his debts, that he would leave her 400.: About
six months after the lands were sold, ke gatc bond to
IW. R. to leave his wife 400L; adjudged, this is not
fraudulent, but good against creditors.

[175]
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GAMING.

1. SMITH z. ARY,
[Hill. 2 Aune, 2 Ld. Ray. 1054. S. C.]

INDEBITATUS assumpsit, in which the plaintiff de-
clared, that in cousideration he had promiscd the defend-
ant to play and to pay what he lost; the deféndant pro-
mised to piay, and to pay the plaintiff what he (the de-
fendant) lost; cumq. etium, that he (the plaintifl) had won
so much mouney ad ludum predict’, the defendant in con-
sideratione indc promised to pay it: The Court agreed, that
here were mutual promises laid in the first count, but that
an * wudebitatus would not lie upon those promises; it is
trug, it was insisted for the plaintiff, that the mutual pro-
miscs in the first Count must be understood, as if repcated
in the second, Lecause the play was upon the same agree-
ment, and the money was alleged to be won ad Iludum
predict. But per Curiam, the second count is not the
better for the first, for they are separate and distinct from
one another, so that the agreement laid in the one will
not go to thc other; and if so, then there is nothing to
support this action but the mutual promises, and debt will
not lie upon  promise, and consequently an indebitatus
will not; for there must be a consideration, or a quid pro
quo to support it.

¢
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2. ROSTINGTON’S CASE.
{1 Ld. Raym. 89. S. C. cited by the name Rosindale.]

ONE covenanted that his horse should run four heats ] Vent 233.
with the horse of /. R. for 30. each heat, which in all 3Kch. 254
amounts to 120/.; adjudged, that though he win every Thoughthe "
heat, he can recover no part of the money, for though they xﬂtmﬁm_

were distinct wagers, yet the contract was cntire. tract is entire,
Vide BI. 1226.

P G

3. EGGLETON ». LEWIN.

INDEBITATUS nssumpsit for 20!. won at cards, there Indebitatus as.
was judgment by default, and a writ of indquiry cxecuted, ::;‘:;t “',f:::"
&c.; and, upon a writ of error in the Exchequer Chamber, play, &e  Vide
the crror assigned * was, that a general indebitatus assumpsit | 46.B. o
would not lie for money won at play; and the greater num- [* i76 ]
ber of the judges inclined, that it would ; but prr Holt, Ch.

Just., and Pollexfen, Ch. Justice of C. B., that it would
not, because there must be some meritorious act, as a con-
sideration to maintain such action; it will lic against him
who holgds the wager, because the law implies a promise

to deliver the money to the winner.

GUARDIAN (o).

1. A GUARDIAN is either legitimus, testamentarius,
datus, or cuslumarius.
2. He who is a lawful guardian is o either jure com-
muni, or jure nalurali; the first as guardian in chivalry,
who is so either in fact or in right; the other de jilre natu-
rali, as father or mother.
3. A (estamentary guardian by common law, for the
body of the pupil, was to remain with him who was ap-
pointed by the testator, till the agc of 14; but as for his
goods it might be longer, or as long asthe testator appoint- t321.5, -
ed; and as to this matter there are scyeral f statutes, g‘P{“-:‘- i&
: . . . & Mar.
which you may see in the margin. 12 Car. 2.

(a) See this subject very fully discussed in Harg. Co. Lit. 88.b.n. 7.
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GUARDIAN.

4. Guardianus datus, by the father in his life-time, or
by Lord Chancellor after the death of the father.

5. And, lastly, there is a guardian by custom, as of or-
th;x by the cusiom of Eondon and other cities and. bo-
roughs.

6. By the civil law, id quod a tutoribus arrogatur potius
Justitia quam aliena authoritale firmalur, therefore the guar-
dian is to educate his pupil pro facultate patrimonii & digni-
late natalium; and this word education comprehends food,
raiment, lodging, physic, and schooling.

7. He shall answer for what is lost by his fraud, fault,
negligence, or omission, but not for any casual events, as
where a thing had been well but for such an accident.

8. He ought to sell all moveables in a reasonable time,
and turn them into land or money, especially if they were
bona peritura, for those yield no profit; yetin some cases
this rule may fail, as where the pupil is near being of age,
and may want such goods.

9. He shall pay interest for money in his hands, which he
might have put out at interest, for in such case he shall be
presumed to make use of it himself.

10. If 600L is due and in arrear from the infant’s es-
tate, and the guardian compounds it:-for 100/, ke infant
shall have the benefit of such composition, and not the
guardian, .

11. Now, as to guardianus datus, this case happened;
the father devised the tuition of his son, being seven years
of age, to his mother-in-law, and died; afterwards the
widow married her servant, and, being poor, the uncle gets
the possession of the infant, and sends him beyond sea, but
the Lord Chancellor ordered him to send for, and restore
the infant; for, where there is a guardianship by the com-
mon law, this Court can order and intermeddle; but whete
by statute, as in this case, the Court cannot remove either
the child or guardian; but we can and will make him
give security not to marry the infant without the Court is
first acquainted with it.

12. And as to'a guardian by custom, as in copyhold
manors; if the copyholder has a son within age, and die,
the guardianship doth de jure belong to the next of kin, to
whom the lands cannot descend; but by custom it may be-
long to the lord of the manor, either to be guardian himself,
or to appoint one. '

13, The father ina copyhold manor, and being a copy-
holder himself, cannot, by virtue of the statute * 22 Car. 2.
appoint a guardjan for his son; for there may be a custom
to the contrary, and to alter that custom may be prejudi-
cial to the lord of the manor.

14. Where an infan! has only a persondl estate, the
Ecclesiastical Court may appoint a curator or guardian as
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to that, and may take security of such curator by bond, for
due performance of his trust; but it hath been a question,
Whether such bond shall be taken in the name of the or-
dinary and commissary, or in the name of the ordinary
only?

— e

15, BRIDGET HIDE'S CASE.

BRIDGET Hude, being the daughter and heir of Sir gLer. 128, Aa
Thomas Jlide, and about thirteen years old, and her mother infaot beinsi.}
having married Sir Robert Viner, and she being dead, the per futhercin-
Court was moved for a habeas corpus to be directed to Sir law, the Court
Robert Viner, in whose custody she was lgft,and who had 2ricred him to
no right to her, so that her aunt was guardian at law; and cognizance not
she being brought into court, it was suggested, that he in- ,";:r;‘.';e‘g’:"“
ténded to marry her to a great person, but of small fortune, 1 Vez. 157
though she was already married to one Mr. Emmerton, by 3i3- 3 Adk.
the consent of her mother whilst living; which marriage
being questioned, and the young child beinﬁ asked by the
Court, Whether she was willing to stay with her father-in-
law? she answered, that she was; whereupon he was or-
dered tb enter into’a recognizance of 40,000/ not to let
her marry whilst she was in his custody, and to permit her
aunt to visit hers

HEIR.

D e ommanasad

1. KILLOW 2. ROWDEN.
[Hill. 8 Will. 2. B.R.]

DEBT against the defendant as heir to his father, Carth. 128
without shewing kow he was hewr; upon riens per descent 5h% 2%,
pleaded, the g'ury find that John Rowden, the father, be- 3 Mod. 253.
ing seised in fee, entered into this bond for which the suit Debt brought
was now brought, and afterwards he settled his lands to without shewing
the use of himself for life, remainder to his eldest son in how heir, good. *
tail, remainder to his own right heirs, and died; after

whose death the eldest son entered and died, leaving issue
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HEeir.

a son who also died without issue, so that the reversion
(after the estate-tail *being spent) came to the second son
of the obligor, who was now defendant; and the question
was, Whether he-had the cstate by immediate descent-from
him, or from his nephew, who was the only son of his elder
brother? Et per Curiam; Neither the elder brother or his
son were ever seised of the reversion, for they were seised
of an estate-tail, and not of the reversipn expectant upon
the determination of that estate; and if a formedon had
been brought against the defendant, he should not, in ma-
king his title, have mentioned either his *elder brother or
nephew; and yet they were seised of the reversiols to some
purposes, (viz.) to give, lo forfeil, to be in ward, and to join
the mise upon the mere right.

2. In debt against the heir upon the bond of his ances-
tor, he cannot plead that W. R. is executor, and hath assets
sufficient to pay the debt, because the plaintiff ought to
have the benefit of his securitly, and by consequence his
election to charge either heir or exccutor; but in such
case the heir by a bill in equity against the executor shall
be relieved.

3. Adjudged, that the Aeir is never bound withoutan
express lien and assels, and even then no longer than he hath
assets, for he is not bound to keep them till heis charged;
but if he hath assets he ought to plead truly and to confess
them, otherwise a judgment general shall be given against
him de terris propriis, for itis now his debt.

4. REDSHHAW w. IIESTIIER.
[Comberb. 334. 8. C. Carth. 353. 8.C.]

DEBT against the defendant ashceir upon a bond of his
ancestor; upon riens per descent pleaded, the plaintiff re-
plied, that he had lands by descent (a) anle exhibitionem
bille, unde de debito predict’ satisfecisse potuil, & pelit judicium
Curie; and upon a demurrer to this replication il was ob-
jected, that the plaintiff ought to have concluded te the
country; .besides, the replication is ill at common law, be--
cause it is, that the defendant had lands by descent ante
cxhibitionem bille, which may be true, and yet he might
have none at the time of the bill exhipited; it is likewise
ill by the *statute, for that directs, that where the heir sells
any lands which were liable lo the debls of his ancestor,
before any action brought aguinst the heir, he shall be an-
swerable for the alue of the land so sold, which value
should be tried by a jury, who, upon finding that such

() [After the death of his father, and before the bill exhibited.] C‘omber. 844.
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Jands descended, arc ex officio to inquire of the wvalue:
therefore the replication should be, that the defendant had
lands by descent, before, or at the time of the original
writ, 4. without alleging undo de debitv. satisfecisse potuit,
and then concluding unde petit judicium, §c.; because it is
making the value of part of his replication, and putting it
upon the judgment of the Court, when it ought to have
been tried by a jury: Sed per Curiam, the replication is
good, for though a jury may find, that what descended to
the heir is not suflicient to satisfy the debt, and so ma

falsify the value alleged in the replication, yet the plaintill’
sLall recgver tothe value of the land sold, be it what it will.

— G
»

OSBASTON ». STANHOPE.

DEBT against an heir upon a bond of his ancestor; the
dcfendant pleaded, that he had nothing by descent prater
the reversion expectant after the determination of a lease
for years; the plaintiff replied, that he (the defendant) had
sufficient assets by descent; and upon a demurrcr it was
objected, that this gencral replication was ill, for that the

UR
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plaintifi’ought to have answered the preter: Sed per Cu- govd

riam, the preter is immaterial, because the reversion which
follows is not chargeable, for the ancestor had settled the
lands upon trustees to the use of himself for life, remain-
der to the heirs males of his bedy, remainder to his own
right heirs, with power for the trustecs to make leascs, so
that it was a lcasc made by them, and if the reversion
should happen before the estate-tail spent, he had still but
a reversion after an cstate-tail.

«

R —

1 Roll. 269.
Dan. 577.
6 Co. 42.
Carth. 129

HERIOT. See Suit of Court, 3.

1. SMA‘RTLE » PENHALLOW.
[Hill. 1701. B. R. 2 Ld. Raym. 994. 8. C.]

IN a special verdict in cjectment, the case was: The
custom of a manor was, that a copyholder might surrender
for three lives successive, and that an heriot was due on the
death of exery tenant; a copyholder surrendered to W. R.
for his own life, and for the lives of 4. B, and C. D.; and

[181]
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HicHWAYS.

the question was, Whether this was warranted by the cus-
tom? And adjudged that it was; and that it was no incon-
venience to the lord of the manor, for there could be no
occupancy: But Powell, Justice, doubted, because of .the
statute of bankrupts: Sed ‘(:er Holt, Ch. Just. The statute
makes no difference; for if the copyholder becomes bank-
rupt, and his estate is assigned by the commissioners, the
assignee would have it determinable upon the life of the
copyholder bankrupt, and that the heriot would be then
due, but not upon the death of the assignee, because it was
so originally, and cannot be altered by the act of the copy-
holder himself. e

b 2. )
2. OSBORNE v STURE.

IN trespass, the case was: A lease was made to Dorothy
Edgcomb for ninety-nine years, if she and Margery Upton

" should so long live, under yearly rent of 20s.; and also
. after the decease of the said Dorothy and Margery (her or

their best beast in the name of a heriot); that the plaintiff
Osborne married Dorothy Edgcomb, and in right of his wife
was possessed; and that she and the-said Margery Upton
were dead; and that the defendant took the gelding for an
heriot after the death of Margery, &c.; and upon a special
demurrer it was objected, that an heriot ought not to be
paid, for this being an heriot-service reserved on a lease, is
of thc same nature with all other services reserved on
leases, and that is to be paid whilst the lease is in being;
but here it was determined by the death of Margery, and
there was no reversion in the defendant at that time: Two

judges were of that opinion, but two more hcld, that the

defendant had a reversionary interest in that instant of
time that Margery died, and that the seiziag the geldiig
shall relate to that time.

What is a high-
way, and whﬁ‘a

frivne way.
Hawk. 476,
sl

HIGHWAYS.

1. ADJ UDGED, That where a way leads to a market-
town, or communicates with a great road, it is a highway ;
but if it leads to a church, or to & vill, or to a particular
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house, it is a private way; and in a highway, which is
called Via Regia, the king hath only the passage for him-
self-and the people; for the freehold of the soil is in the
lord of the umnor, or in the owrer of the land on each side;
and if there are trees and other profits there, they belong
to him.

2. Now, a¥ to reparation of each, a private way is to be
repaired of common right by that vill or kamlet, where it
lies, but a public highway is to be repaired by the whole
parish, unless some private person is bound to do it, either
by prescription, tenure, or encroachment.

3. Bat lessse for years cannot be charged rationc tenure
(a), because that goes with the inheritance, [and the ter-
tenants are obliged, Salk. 336.]

4. Where a highway lics over an open field, and the
owner of the ficld turns the way to another part of the field
for his own convenience, or encloses the field for his own
benefit, and leaves a sufficient way besides, he is bound to
repair and maintain that way at his own charge, and he
must make it passable, theugh it was foundrous before;
and if the way is not sufficient, any passenger may break
down the enclosure and go over the ﬁmd, and justify it till
a sufficient way is made, and in thiz case the jury are
only to inquire if it is the ancient way, if it is enclosed
for the profit of the owner of the soil,and if it is foundrous;
and it being proVed that it was impossible to make the
way because of the soil: Per Curiam, lex neminem and im-
possibilia; but in this casc the defendant had bound him-
self to make the way good by enclosing the ficld; and that
if he would take away the enclosure ihe charge would fall
upon the parish. E¢ per Curiam, though he hath made
the way as good as it is capable of being made, he shall
rot give that in evidence in discharge of the information,
but he may give it in evidence in mitigation of the fine.

6. Information against a common carrier, setting forth,
that no waggon ought to carry more than 2000 weight;
and that the defendant used a waggon with four wheels,
& cum inusitato numero equorum, in which he carried 3000
or 4000 weight at one time, by which he spoiled the high-
way leading from Ozford to L’:mdan, (viz.) at Lobb-lane, in
the parish of Hosely; this was adjudged good, though it
was laid generally at Lobb-lane, without shewing how man;
perches in Ie?ﬂc ; because the nuisance was alleged, for all
the way leading from Ouxford to London, and Lobb-lane was
mentioned only for the venue; and though there was no
particular measure expressed how much of the way was
sioiled, it shall be intended all Lobb-lane was spoiled;
likewise, though it said that he went inusitato numero equo-
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rum, without setting forth what number, yet the informa-
tion is good, because it was the excessive weight which he
carried that made the nuisance. .
Noy0. Latch. 6. The defendant was indicted for stopping the king’s
pl. 13, Indict- highway in Kensington, without sctting forth any boundaries
ment |'tl": :'w?' or ahuttals in the way, leading irom such a town to such
D Vide ” a town, yet adjudged good; for a highway shall be in-
$Rur. 2091, tended to go throughout the kingdom; ,but it is otherwise,
St M faass i the indictmeat had been for stopping a private way.
ch. 27. 5. 88, 7. Upon an indictment for stopping 2 highway, the
Raym. 215. The course of the Court is, that the defendant may be ad-
‘l‘:'f“;‘.‘;“l'l“&“:;a mitled to a fiae upon his submission, and = certificate of
fiv attoraver- repairing either betore or after verdict; but, ir alter ver-
gﬁ:i.:mm_"ﬁ’ dict, therc must be a constat to the sheriff, that he may
way is repaived.  Yeturn that the way is repaired. for the verdict being a
record of conviction must be answered by matter of record.
a‘hVen‘t.fﬂsB. 8. Indictment agninst a parish, for not repairing a
m‘:’“:t"g}"',z"i‘l'l" highway ; uprn not guilty pleaded, they cannot give in
evidence. it cvidence that another is hound to repair, for, if that be
snother isbound the case, it must be pleadod; but where a private person
ruust be pleaged. 18 indicted for not repairing, he may give in evidence
St184.1 k. that another is to repair, because he is not bound of com-

oh. 76. 5. 9. mon right, as the parish is.

7.

[184] HUE AND CRY.

{7de Statute 8 Geo. 2. ch. 16,

1. BEFORE the statute of Winlon, the king had a
certain farm or rent out of each county in Englund, for
keeping watch and ward; and by that statute the countics
werc discharged of this rent, being enjoined to do it
themselves,

Noy1s5. Where 2, The person robbed ought to give convenient notice
"‘i’:'e;"o‘,'(;"e";b_ thereof, as soon as he can; and being robbed in the hun-
Bery. Vide . dred of A., and not knowing the confines of that hundred,

8 1%, he goes into the next hundred and gjves notice there; it

170 Bull. is sufficict, for that hundred ought to make hue and cry,
Y185 and by that means the other hundred of 4. will know of

the robbery.
The purchaser 3, If after a’ robbery a hundredor sells his lands, the
hcindi  purchaser or lessee is liable, for it is a charge upon the

8 after H "
chnrgtr; dlor a land itself. t
Vide £ Saund. 423. March, 11, Hutt. 125.
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4. The party fobbed is not bound to pursue the rob- The person rob.
bers himselE or to lend his horse for that purpose; and if :’.ff,&f;&:‘,"&"_“‘
he knows any of the robbers he must enter into a recogni- bers.
zance to prosecute; but still l& has remedy against the
hundred, if they are not taken.

5. Andif any of them are taken within forty days af- Sid. 1. Where
ter the robbery, or if they take them before the plaintiff re- :l','fc,'::,!;:ded’ed"
covers, the hundred is discharged.

6. The party robbed must make oath before a justice Ofthe oath to
of peace, that he did not know the robbers, or any of them ?oehw:ﬁuh:
this be is unjoined to do by the statute 27 Kliz. cap. 13. 20 days before
Therelyfe where an action was brought on the statute of the action
hue and cry, and upon not guilty pleaded, the plaintiff had ™™
averdict: it was ohjected on arrest of judgment, that no
time was laid of the examination hefore a’justice of peace
within twenty days before the action brought, which is tra-
versable.

_IDEOT'. See Remainder. [185]

IMPARLANCE.

. 1. THE QUEEN ». RAWLINS.

. [Mich. 4 Annee, B. R.]

AN information was filed against Rawlins on the first Mod. Cases 2is.

day of Michuelmas term, on which day he was bound by 1 Salk. 367.
. . . mparlance gi-

recognizance to appear, and accordingly did appear, and vey to another

{:raycd an smparlance. And per NortHey, Attorney-General; term.

.Formerly, when the defendant came in by Aabeas corpus, or

upon his recognizance, he was to plead instanter,'that if a

declaration in a civil action is delivered the first day of

Michaelmas term, or at any time beforc Crastin’ Animarum,

though the defend®nt is not bound to plead se as to try

the cause that term, yet he shall plead so as to enter, and

that the defendants ought not to have greater indulgence

on the crown side; thercfore, in this ¢asc, he insisted

that the defendant should imparl only to Crast. Animarum

of that tegm. Et¢ per Holt, Ch. Just. Imparlances may

be toa day certain, or to a return-day of the same term;
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[186]

‘Where impar.
lance is to be
allowed, where
not.

INDICTMENT.

or from one term to another; and that it wus reusonable
in this case to give the defendant leave to imparl, not to a
day in the same term, but to a day of another term; be-
cause, if a summons had issued, and process had been con-
tinued, he might have stood out to another term, but might
have been brought in before the end of that term, and then
he must have pleaded instanter, and so he shall do now in
another term. .
DG

2. ELLIS ». THOMAS.
[Hill. 9 Will. 5. 1 Ld. Raym. 285. 8. C.T

IMPARLANCES are allowed in general actions of tres-
pass, but not in 2 special clausam fregit. Et per Holt, Ch.
Just. If it appears upon the record that arr imparlance
was due and dcnied, it is error; but then such error must
appear on the record.

o imparlance is allowed in a homine replegiando, or in
assize, because it is festinum remedium, unless upon good
cause shewn.

1 Salk. 375.

e\z:lene the
is not

direct,

INDICTMENT. See Restitution 3.

-*——

1. THE KING ». KNIGHT.
[1 Ld. Raym. 527. 8. C.]

THE defendant was indicted, for that he being nuper
receptor, &c., did falsely indorse twenty Exchequer bills
uasi receple essent pro custumis, &c. in deceptionem, &,
he judgment was arrested, for that nuper receptor doth
not import that he was the king’s receiver; then to say
falso indorsavit Kuasi receple essent, is no direct charge of
any thing which is criminal; it is true, it is said in decep-
tioriem domini regis, but that is only matter of inference,
and conclusion; whereas the charge contained in every
indictment ought to be so certain, that the defendant may
know what answer to make, and that the Court may set
the fine in. proportion to the offence; and likewise, that if
the defendant should be indicted again for the same fact,
he may plead auterfoits convict; it is true, the jury have
found, that the d~fendant falso indorsavit, but that will not
fix a guilt, for they are only to find the contents of the in-
dictment; and if that will not amount to a crime, the ad-
verb, falso, will not make it so.
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2. ANONYMOUS.
[Trin. 2 Annee.]

THE defendant was indicted quarcvi & armis centum Indictmentfor
oves, &c. cepit, and a motion was made to quash it, for that :i':’h"ﬁ;‘::"
it was no more than an action of trespass: But per Curiam, with the words
An indictment will lie for taking goods forcibly, but then | vilenter, snd
such taking must be proved to be a breach of the peace; thereof.”
and though the goods are the prosecutor’s own property, Comb.7.1Hav.
yet, if hc'i take them in that manner, he will be guilty. I

— e

3. ANONYMOUS. -
[ Trin. 7 Will. 8]
INDICTMENT for scolding was quashed, because it Indictment for

was not said to be ad magnam perturbationem pacis doming *5'EnE Washe
regine, nor subditorum, or ligecorum suorum. 75. . 5.

D G

s 4. THE KING z. JIOLLIDAY.

THE caption of an indictment was proborum & legalium tngictment
hominum de com’spredict qui jurali & onerati super sacramen- quashed for a
tum suum presentant, quashed, becausc it did not set forth, Gerestye sap-
that they were onerati, &c., to inquire for the *king and the 471. *Postea
body of the county. LA

5.126.5.C. 5Mod.179. 6 Mod.96. 1Kcb. 933. Comb. 374.

5. THE KING ». HEMMINGS AND GHENT.

[ ]
THE defendants being oversecrs of the poor, were in- Indictment
dicted for refusing to account, &c. for moncy by them oFihe poor, or -
received; and upon a demurrer to this indictment it refusing to ae-
was objected, that it set forth they had collected divers *"*

sums of money, but did not say pow much, and this
made the indictment uncertain: Bat Holt, Ch. Just. held,

- That it was [nof] necessary to set forth how much money
they had received, it being impossible to charge them
with every particular sum, and the indictment is for re-
fusing to come to gn account: But a more material ob-
jection was, that the indictment set forth, that they &
eorum ulerq. converted the money to their own use; but

as to that it was hcld, that the cheat of the one is the cheat

of the other; but lastly it was objecteds that this indict-
ment would not lie, because another remedy was pro- tPostea 1s.
vided by<¥the statute, and of this the Court doubted (a). 5P

(a) Vide 1 .Buﬂ'- 145. 2 Bu"o 805. W‘ 5%:
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6. THE KING » HALL.
_ [Hill. 7 Will, 3.]

THE defendant was a constable, and he was indicted

cum Humfredus Hall, being a constable, had scised

eighty half-crowns, which were suspected fo be clipped,

and refused to deliver them to a justice.of peace; this was

held to be an offence, but not indictable (a); besides, the

*Aste For-  fact is laid by way of recital *quod cum, &c., and not pos-
gy 1. itively ().

(a) Queere, If this point can be law?  Queen v. Wyait, 2 Burr. 861, K.v.
it being held, that a public officer is  Bootle.
indictalﬁe for neglecting or refusing to (b)) Indictment quashed for this de-
perform his duty. Vide 1 Salk. 380. fect. 1 Salk. 571.

e &

7. THE KING ». STONEHOUSE.
[Pasch. 8 Will. 5.
Indictment fora  INDICTMEN'T against Eliz. Stonchouse, for that she
E;‘t";;ﬁd"_’mg intended to deprive Henry Bradshaw of severel sums of
Postea 9. S. P. money, did falscly and maliciously accuse him ol felony,
Vide 5tr.866.  and of robhing her; this indictment was adjudged ill, be-
cause it was for a fact not*indictable, it ot being laid by
way of conspiracy, so as to make it a public crime; and it
being only a private wrong, the party hath his remedy by
- action on the case.

el § QP

8. THE KING ». BAKESTRAW.
[Pasch. 8 Will. 5.]

Idetmentwil  THE defendant was indicted at the Old Bailey for usury,
notlicatscssions ang being convicled, he brought a writ of error, and the
4 Mod. 99. judgment was reversed, because the court of sessions had no
2Mawk. ch. 8. jurisdiction in this matter.

L .

9. THE KING ». ATKINSON.

Indietmentfor s THE mayor of Newcastle, being a justice of pcace, made
Palticularwiong an order, that the Company of Tanner’ there should admit
ta?. S.P.  one Young to be a freeman of that comgany: The defen-
2 Hawk.ch. 2. gant Atkinson, who was master of that Company, and be-
ing served with shis order, refused to obey it, and for this
he was indicted: But, per Curiam, it is not indictable, for
it is only a nonfeasance and particular wrong done to

another.
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10. THE KING ». SAVILL.
AN indictment was quashed, because there was no cap- Quashed for that

tior fo it. ek
S
11. THE KING » GORGE. [180]

THE defendants were indicted at the sessions held in what is not in-
the city of Worcester, for keeping an open shop in the said dictable.
city, not being frec thereof, contrary o an immemorial
custom there; quashed, for it is not a matier indictable.

— e

12. THE KING ». BROWN.

THE justices made an order, that the defendant should What is not in-
pay Stephen Paine, a tailor, 71. for work done, which he %cable-
(the dcfendant) refusing to do, was indicted; butl it was
quashed, for it is a matter not indictable.

B G

13. THE KING ». BRADFORD.

THE defendant was indicted for not curing the prose- 1La. Raym.366.

cutor of an ulcerated throat, as he had agreed and under- ‘ll',',',',i?.‘;"',"'}z,.“,.t
’

taken to do; quashed, for it is no public oflence, and no it wasnat for a

. . . ublic oflenee.
more in effect than an action on the case. ide 2 Bur 1125,
Str. 893,
——

14. THE QUEEN v STEER & AL

[Trin. 3 Annee.]

*THE defendants were indicted, for that they piscerunt, nod. Cases 183.
&c. & viginti carpas de bonis & catallis of the prosecutor, did Indictwent for
take and carry away: Per Curiam, the fish could not be LXigi0carbs,
bona & catalla of the prosecutor, unlgss they were in a tallis suis.
stew-pond or trunk, but they might be pisces suos in a close
pond, and this is ratione loci, because they could not swim

away; but they would not quash it upon a motion.

s

15. ANONYMOUS.
[Mich. 2 Aonee, 8.C. 2 Ld. Raym.991.]

THE defendant was indicted for assaul.ting and beating Offence notine °

a custom-hguse officer in the execution of his office; but :‘hi:‘::':ﬂi;'{lm

this indictment was quashed, because by the statute 13 & is prescribed by
the statute.
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Antea.S.P. 14 Cor. 2. a particular method of punishing offenders of
cap. 11, par. 6. this nature is prescribed, (viz.) By fine and imprisonment,

Vide 2Hawk. by the justices of peace: And per Curiam, So it hath becen
S ez ¥ resolved by all the Judgee at” Serjeant’s Inn, in a case be-

tween the King and Watson («).

(a) Queere, If this is not an offence ble, the act being werely positive.
at common law? If so, indictment Vide, as to the oftence, 19 G. 3. ch.
would unquestionably be maintaina- 69. '

L ]

[190] 16. THE QUEEN ». LANGLEY.
[Hill. 2 Annee, 2 Ld. Raym. 1029, 8. C. 2 8alk. 697. 8. C. pl.1.]

Mod. Cases 124. 'THE defendant was indicted for saying to the mayor of
Wordsspokento Sy dishury : You, Mr. Mayor, I care not a fart for you; and,
4 mugistrate not > .
in cxeention of  OD another day, for saying to him, you are a rogue and a
};Lomw n‘f;_t(;:' rascnl; and upon a demurrer to this indictment it was
2 Salk.697. pl. 2. insisted for the defendant, that these words do not appear
to be spoken of the mayor in the execution of his office,
. and therefore this indictment would not lie; he cannot be
4 },‘é‘;{*,ﬁ‘m * imprisoned for such words, neither can he be t indicted:
Moor 247.°  Holt, Ch. Just. These words are not indictable, because it
1Vent.16.  doth not appear that the mayor was in the execut:on of his
oftice, nor that he was a patent officer; for it would have
altered the case, if it had appeared that he was a justice of
peace by commission from the queen, for then he would
have been indictable, because the words would have been
an aspersion upon the qucen and upon the government in
general by whom he was cmployed; but here it doth not
appear he was a justice of peace, or if he was, it doth not
appear that he was so by commission or appointment of the
queen, but of the corporation; it is true, if these words
had been wrilten as they were spoken of the mayor, an in-
dictment would have laid, for litera scripta manet; and there
$18id.270.  are many cases which prove, that the same words, when {
1 Lev. 139. written, are actionable [indictable], which are not so when
spoken: Et per totam Curiam, Words which directly tend to
the breach of the peace are indictable, as whert one man
challenges another to fight, and the commission of oyer
and terminer, de propalationibus verborum, is to be under-
stood of words spoken against the government, or which
amount to a scandalum magnatum, &c. But, for these little
offences contra bonos mores, the law has made a proper pro-
vision; and that is by requiring surety of the peace, or for
the good behaviour, and by committing the offender if he
refuse to find such sureties; or if he speak such words in
court, they may proceed in a summary way against him, by
fining him for a contemgt of the Court, and by committing
kim till he hath paid the fine: Cases cited contra, viz. 1
Cro. 503, 2 Bulst. 139, Mod. 139,
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17. THE QUEEN ». LANE.

The defendant was indicted gn the statute 5 Eliz. for Mod. Cases12s.
using the trade of a barber, not having been appreutice to [iietnont for
it for seven years; and a motion was made to quash it, be- quashed,because
cause it did not conclude contra pacem: But per Holt, it did not con-
Ch. * Just. There can be no reason for this objection, for pacem. 2 Havk.
it would be very hard to make a barber’s shaving a man by ch. 25. s 114,
consent to be contra pacem; besides, it is laid Lo be contra %'ﬂ:‘: A,,,‘}},S?'
Jormam statuti, and therefore this indictment is good. But [*191 ]
perPouellyJust.,and the other Judges,every act which is con-
trary to the law is contrary to the peace, and a breach of
the peace: Therefore by the three other Judges, conira

Holt, Ch. Just. this indictment was quashed.

S § G

18. ANONYMOUS.
[Trin. 2 Annee.]

THE caption of the indictment was per sacri’'m of the Jurat’ & onerat’,
jury proborum & legalium hominum, &c. jural’ & onerat’, ?.'%%J:"gﬁf’;&
without $aying impdnella’’; and for thal reason it was good. =

moved to quash it, but denied per totam Curiam.

el § G

19. THE QUEEN v. COTESWORTH.
[Trin. 3 Annee.

THE defendant was indicted for abusing Dr. Ratcliffe; Mod. Cases 172.
and it was objected against the caption, that it was jurg- 10 omia re-
tores pro domina regina & corpore com’ jural’ & oncral’, &c. com’. 2 Hawk.
now it should not be 1 pro domina regina & corpore com’, but & 25 = 126.

pro corpore com’; but it was disallowed. +Aniea &

e . ]

20. THE KING 2. KEATE.
[Hill. 8 Will. 5. 1 Ld. Raym. 138. 8. CJ’

HE was indicted upon the statute of stabbing, for that 5 noq, 2s7.
he drew his sword and stabbed James Wells, he having not Upou the sta-
Jirst struck; but did not say, having not a weapon first drawn ; ',','m;:;i':;l-
and conclpded contra formam statwii: The better opinion having a wespo
was, that the indictment should set forth, that the deceased it e

had not a dapon first drawn. ist. 186,
SaLkELD,, Vor. 11, 25
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21. THE QUEEN v. DANIEL.
[Hill. 2 Annee.]

Cited 2 Ld. THE defendant was indicted for enticing an apprentice
By Al1w, to depart from his master, & seipsum absentare from his
182. 1Salk380. service; it was moved in arrest of judgment, that this in-
Indictment for dictment was naught, because it did rot appear how long
;:enﬁe% foag-_ he absented, and therc was no averment that he did absent;
sent, will not lie. it is true, it is implied, but it is not expressly alleged;
and, as to the principal matter, Holt, Ch. Just. held, That
the seducing an apprentice to absent was not indictable,
because it doth not affect the public. But per Powell, Jus-
[192] tice, It doth affect thc public as much as the persuading
a woman to absent from her husband, because it tends to
destroy the first foundation of society. But, per tolam
Curiam, This indictment is naught, for not averring, that
the apprentice did abscnt; it is trae, the word absentare
causavi! implics, that he did absent, but an indictment must
not only shew the cause, but the cffect which follows the
cause. And afterwards, in Trinily term, it was adjudged,
that an indictment would not lie for seducing an appren-
tice to leave his master, but only an action on the case;
or if it was a forcible taking him away, then an action of
trespass per quod servitium amisil.

— A —

22. THE QUEEN 2. TRACY.

Mod. Cases 38. THE dcfendant was indicted, for that he procured one
!“d"""'i‘:;."' Muriell the prosecutor to be arrested by a warrant from

}luﬁoc of peace 2 ljustice of peace, &c. and persuaded the justice to
potwtakebal refuse bail, but did not allege that any bail was offered;
5.60. Mod. Ca- and that when Muriell was committed, he (the defendant)
ves 99. extorted divers sums of money from him, but did not ez-
pressly allege that Muriell was committed, nor what sum
was cxtorled from him; and for these reasons this indict-
ment was quashed after verdict; for it being a compli-
cated offence, the defendant must be guilty of all or none;
but they would not discharge him without he first entered
into a recognizance to appear to a new indictment, which
he did; and afterwards he was indicted de novo, for that
he, togcther with 4. and B., intending to oppress Muriell,
did, in the parish of St. Giles’s in the Fields, in the county
of Middlesex, %rocure him to be arrested pretextu warrants,
and brought him before one Chamberlaine, a justice of
peace in the parish of St. Margarel’s in the said county;
and, intending farther to oppress him, persuaded the justice

to refuse bail, thoughgood bail was offered, and to commit him;
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and avers, that he was commiltted, and that Tracy persuaded
the gaoler to lay him (the prosecutor) in irons, who by
that means extorted 5l. from him, &c. Upon not guilty
pleaded, the defendant was found guiltys and now it was
objccted in arrest of judgment, that here was a mis-trial,
for the venire was only from the parish of St. Giles’s
whereas the fact did arise from the parish of St. Margaret’s,
as well as from the. parisk of St. Giles’s. And per Curiam,
This is a plain mis-trial; but yet the defendant hath for-
feited his recognizance, because he was to try the cause
with effect, that is so as the Court may proceed to judg-
ment; ar;ll if dcfendants will make such faults on pur-
pose, their recognizances shall be estreated, or a scire facias
shall be brought thereon in this court; for B. R. may take
either course, unless the defendant will enfer into a recog-
nizance to try it againde novo, which accordingly was done,
and the defendant was tried and found guilly again; and
it was insisted for him in arrest of judgment, that his per-
suading Mr. Chamberlaine the justice to refuse bail was on-
ly matter of opinion, and that the extortion was not by the
defendant, but by the gaoler; so that there was no offence
charged in this indictment against the defendant, for the
rest is ordy taking aman upon a law(ul warrant, which is
no crime. But per Holt, Ch. Just. He is guilly even of
the oppression and extortion committed by the gaoler, be-
cause he procured him to be wro;/}sfully put into gaol; for
if W. R. wrongfully imprisoneth W. W., and the gaoler de-
tainshim till so much is paid, in such case, he who was the

risoner shall have an action of false imprisonment against
l;V. R., for imprisoning and detaining him until he paid so
much money; and this is a taking by W. R., and it must

198

[193]

2 Hawk. ch. 13.
3. 15, ch. 15.

be illegal to use any unlawful means to oppress another. ;.7

It was held inthis case, that wherever a justice of peace
may by warrant arrest a person, he hath authority to bail;
and that, before any indictment found, the justice may
grant a warrant for apprehending a man for a misdemea-
nor, and bind him to the peace, or over to the sessions.

In the case above-mentioned it was held, that where the
dcfendant is indicted, he cannotsend a plea into the office,
without giving security to try it at his own charge; but if
he come into court, he may put in his plea, and the Court
is bound to receive it, but then he must be committed, un-
less he give security to try it; andif he chooses to be com-
mitted, then the trial must go on at the charge of the prose-
cutor; but if he give security, the trial must be athis owa

charge. .
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1 Lev. 139.
Indicument at
the sessions, for
writing a scan-
dalous letter.

Raym. 276.
Indictment for
telony, iu run-
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, &e.  Kcl.
¥2. Addington,
é’;:lnal Stat, 376,

2 Vent. 94.

Kel. 83, Sid.
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felonious pur-
pose. 3 Inst. 108.

INDICTMENT.

23. THE KING » CROSS.
(Iill. 15 Will. 3. B. R. 1 Ld. Raym. 711.8. C.]

THE defendant was indicted for buying stolen goods,
knowing them to be stolen; and upon not guilty pleaded,
he was convicted; and it was moved in arrest of judgment,
that by the statute the buyer is made accessary to the fe-
lony, for which he ought to be indicted, and not for a misde-
meanor or trespass, as he was in this case, and so it was ad-
judged; for per Holt, Ch. Just. at common law, this offence
was more than a trespass, it was evidence as an accessary
not present, but after the fact was donc.

et

24. THE KING ». SUMMERS.

THE defendant was indicted at the sessions, for writing
a scandalous Ictter to one JMellith, concerning a young wo-
man whom he iniended to marry: Upon not guilty plead-
ed, he was found guilty; and afterwards he brought a writ
of crror; and the error assigned was, that this wasa private
letter, for which he was not punishable by way of indict-
ment; or if an indictment would lie, yet not before the jus-
tices of peace at their sessions.  Sed per Curiam, This is an
offence, and indictable bhefore the justices in sessions, be-
causc it tends to the breach of the peace.

Adjudged, That where a person came {o a semstress's
shop, and asked her to shew him some linen, which she did,
and delivered it into his hands, and then he run away with
it, that this is felony; for though the goods werc dclivercd
by the owner, yet they were never out of her possession,
because though the contract might be begun by asking and
telling the price, yet it was not perfected; and the subsc-
quent act of his running away doth plainly shew his inten-
tion to take the goods feloniously before the property was
altcred, for which he was indicted, convicted, and exe-
culed. ,

So where a man, who had no mannerof a litle to a
house, broughtan ejectment, and procured an affidavit to be
filed of the delivery of the dcclaration to the tenant in pos-
session, and, for want of appearing and pleading, got judg-
ment ai his own suit, and then sued out an habere facias
possessionen, and got a warrant thereon from the kigh bailiff
of Westininster, directed to one of his bailiffs, who, with the
plaintiff himself, turned the defendant out of possession,
and scized all the goods, and converted them to his own
use; this was adjudged felony, for which he was indicted,
convicted, and cxecuted, for he made use of the process of
the law, with a felonious purpose.



195

INDUCTION AND INSTITU-
TION.

1. PATRONS did originally fill all churches by col- Seld. Tithes.
lation and livery, as they do now to free chapels, till this &G per. 2
power was exlorted from them by canons. - Sopan

2. Where the archdeacon makes a mandate for induc- Noy 134,
tion, if it is executed by one who is not resident withinthe
archdeaconry, yet it is good. .

3. Morgan was admitted and instituted to a benefice; Iustitution alove
afterwards one Glover was presented, admitted, instituted, ru',‘:':“: p';‘c‘:“,'fr;y
und inducted; ithen R. R., the king’s presentee, was in- ugainst a com-
ducted; “and then Morgan was inducted;” and Glover en- J\u Peron.
tered; and the question was, Whether R. R. or Glover )
had the better title? Et per Curiam, Morgan being instituted,
that was a plenarty against any common person, therefore
the induction of Glover was void, and he had but a mere
possessiod, which wus defeated by the induction of R. R.,
the king’s prescentee; and likewise by the induction of
Morgan, who had.the first right, so that each of them had 1 Roll. Rep.191.
a better right than Glover; therefore R. R. may maintain
an cjectment against him.

INFANTS.

e ———

1. ANONYMOUS.

. IT was held. That an infant cannot be a parsqn, juror What ofiicer he
(@), attorney (b), bailiff (c), or member of parliament (d); but maybe, what
e may be a mayor (e), sheriff, gaoler, or steward of « court,
by descent; butnot by purchase, unless granted to him in [ 196 ]
reversion, or ad exercendum per sevel deputatum suum ( f ).
2. That his lease which he makes, without reserving Whatleases
rent, is void; if rent is reserved, it is voic?able, and so is adeby him are
(a) Hob. 325. (b) March 92. (¢) Vide Rep. B. R. Tem. Hard.8.
¢) Co. Lit. 172, Equi. Ca. JAbr. 6. 6.

Cowp. 22
d) St.7 % 8 Ww. g’ M, ch. 25. 8. (7)) Km Cro. Car. 279,
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a lease made to him; but his lease of cjectment is good (a).

m{t ﬂ:‘m;s 3. That all contracts for necessaries, and which con-

good, what not. cern his person, are good, as for debt, apparel, physic, or
learning, &c. But it is otherwise if the contracts dn not
concern his person, as if it is to repair his house (), or to car-
ry on_his trade (c), neither shall his contract to be an ap-
prentice (d) bind him,unless in London, and ‘there it is good
by the custom (e). .

4. Money borrowed for necessaries binds him, if he ap-
ply it accordingly; but if misapplied, then his contract is
not binding (/).

5. All acts of necessity bind him, as presentations to
benefices, admittances, and grants of copyholds (g), and as-
senting to a legacy.

6. All his acts which have no colour of advantage to
him, or which are without any consideration, are void; but
his feoffinent is only voidable, unless livery is made by at-
torney, and then it is void (k).

7. A judgment by default, after his appearance per
guardianum, shall bind him; but not if he ever appear, or
if he doth appear in person and make default.

How he must 8. He cannotanswer but by guardian, but he may sue

wue and be sued. either by prochein amy or by guardian; and his svit by pro-

"Jomes177.  chein amy is by *the statute, and that is where he sues his
guardian, or where his guardian will not sue for him.

9. His acts in pais, as feoffment or other deeds, may be
avoided by plea or entry, after or before he is of full age,
and so may his deed of bargain and sale; but his acts on
record, ashis fine levied, recovery suffered, or statute ac-
knowledged, must be avoided by writ of error or audita
querela during his nonage.

For what he is 10. He is punishable for pecrmissive waste, for escapes,

e AL, for perjury, for not _coming to church, for cheating with
130. falsc dice, for batteries, for slander, &c. .

(a) R. that a lcase by an infant, d) Vide Cro. Car. 179. Caldec 26.
without rent, is only voidable. Zouch 3 Bac. Abr. 547. .
v. Parsons, 3 Burr. 1794. Seethe  (¢) as to the generaldpomts of this

case at large, formuch learning upon pa h, vide 3 Bac. JAbr. 132.
this subject. . (f)Vide 1 Salk. 279., and notes

(b) Qu. & vide 3 Burr. 1717. 2 thereto. Co. Lit. 72.b.
Bulst. 69. ) 4 Co. 23. b.

(¢) Vide ac. Cro. Jac. 494. 2 8tr.  (b) Vide 3 Burr. 1794,
1083. :
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11. ELLIS » ELLIS.
[Hill. 9 Will. 8. 1 Ld. Raym. 344. 8. C.]

ASSUMPSIT against an executor for money lent to his 5 Mod. 368.
testator; the defendant pleaded, that his testator was an jecy 34k 386
infant; the plaintiff replied, that the money lent was for He ischargeable
necessaries, and good; for an infant is chargeable for money f‘;"bfm_
lent, if it is luid oul for necessaries, according to his degree; rics. 7S C.12

but all that is at the peril of the lender. ?;’:.‘1;.'35&.

E] * g Q——

12. WILLIAMS ». HARRISON.
(Trin. 3 Will. 3]

ADJUDGED, That if an infant accepts a bill of ex- pic may plead
change, he may plead infancy upon an action brought infancy to the
against him, because the custom of merchants is part of ;i‘ﬁ"ff":';zﬁf,f;c_
the law of the land; and it is not a local custom, as in
London, for an infant to bind himself apprentice, §¢.

——D G

13. SCORE ». BOWLES.
[Mich. 2 Will. 5

IN replevin against three, they all made cognizance by Where infancy
attorney, and judgment being given for the plaintiff, a glomen. it
writ of ervor was brought in B. R.; and the error assigned shall not be as-
was, that one of the three defendants was an infant, but it m:dsg;;?c:
was disallowed; for per Holt, Ch. Just. this matter was
p-eadable in abatemeut, and therefore not assignable for
error.

INFORMATION. [198]

’

1. THE KING ». ROBERTS.
[Pasch. 4 Will. 5. B. R]

INFORMATION against a common fe n, setting Information not
forth the a:customed rates to be, (viz.) for the passage of oo s, -

a man and borse, 1d.; fora score of oxen, 7d.; for ascore 1%’:&
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* 3 Bulst. 7.
2 Cro. 324.

2 Leon. 38.

1 Roll. 80,

1 Mod. 188.

Postea 6.

Ld. Raym. 475.
2 Hawk. ch. 25.
s, 57.; and notc
to the 6th edit.
thereof. Com.
Indictment, C.5.

Information tor
speaking trea-
sonable words of
the dead.

1 Sce Cro. Car.
Hugh Pines’s
casc.

[199 ]

‘Whepe a thing
shall relate to
the last antece-
dent, where not.

INFORMATION.

of sheep 2d. &c.; and that the defendant being the ferry-
man, from such a day to such a day, did take of scveral of
the king’s subjects, unknown, divers sums of money ex-
ceeding those ancient rates; (viz.) for the passage of one
man and a horsc 2d., for every score of oxen, 12d., &«.
Upon not guilty pleaded, the defendant was found guilty;
but * the judgment was arrested for the uncertainty as to
what the defendant did take, and of -whom, and of how
many persons, for every taking was a separate offence.

2. THE QUEEN ». TAYLER.
[Pasch. 2 Annw, B. R. 2 Ld. Raym. 879. 8. C.]

INFORMATION against the defendant, setting forth,
that he, on the 30th day of January, proditorie, spoke these
words, (viz.) King CraRrLes the First was rightly served in
having his head cut off, and it was a pity that his two sons,
CuarLes and JAMES, were nol served so loo; in conlemptum
Gulielmi tertii nuper regis, legumque suarum, & ad malum
exemplum omnium aliorum in hiyusmodi casu delinguentium,
ac conlra pacem dicli nuper regis, &. Upon ot guilty
pleaded, the defendant was found guilty; and it was mov-
ed in arrest of judgment, that these words were spoken of
the dead, and they are not averred to be spoken with an
intention to prejudice the government; and they are not
aggravated by the word proditorie, because that is appli-
cable only to treason, which this is not. Sed per Curiam,
These words affect the living, though they were spoken of
the dead, and they advance a commonwealth principle
contrary to law; and therefore therc needs no averment
that they were spoken with an intent to injure the goverh-
ment, for the words import a crime of themselves, and n-
danger the queen and monarchy; and though f the crime is
only a misdemeanor, yet the word proditorie is proper in
this information, because this misdcmeanor has a tendency
to treason, and shé€ws a treasonable intent in the speaker.
He was fined forty marks, being but a poor tanner, and to
stand twice in the pillory.

3. THE QUEEN ». HOLFORD.

INFORMATION against the defendant for subornation
of perjury, setting forth, That whereas in curia domini
regis coram ipso rege apud Wesim® in com’ Middlesex, one
Rhodes nuper de D. in com’ Surrey, oat-meal maker, had
impleaded the defendant Holford, for that whereas he was



INFORMATION,

indebted to the plaintiff in the parish of St. Clement’s Danes,
in com’ predict’, and promised to pay, &c.; and that where-
as, upon an accompt stated between them, the defendant
was found in arrear, &c., and promised ,to pay, &c.; and
the defendant pleaded not guilty; and at the trial did
procure one W. R. to swcar, that he was present at the
stating the said accompt, §c., whereas in truth he was not
present, &c. To this information the defendant pleaded
not guilty; and the cause being tried at the Nisi Prius, in
Middlesex, he was found guilty; and it was moved in ar-
rest of judgment, that the fine would be entire; and there-
fore, if edther gf the assignments was naught, no judgment
could b& given; but this ohjection was disallowed, and
thereupon another ob{'ection was made, (viz.) that the
cause of action being laid in Surrey, it could not be tried
in Middlesex; and here the cause of action was laid in
Surrey. It is true, it is said, that the defendant was in-
debted to the ?laintiﬂ‘ in the parish of St. Clement’s Danes,
in com’ predic’, which must be in the county of Surrey, be-
cause that was the county last-named, and therefore it must
relate to that county, which is very true, (viz.) ad proximum
antecedens fiat relatio; but that rule hath an exception, (viz.)
nisi impeglial sententig, as it plainly doth in this case.

DS
[ ]

4. THE KING ». GALL.
CHill. 10 Will. 5. B. R. 1 Ld. Raym. 570. 8. C]

THE defendant bought and rold live caitle in the
' county of Norfolk, not having kept them so many weeks as
required by the statute * 5 & 6 Ed. 6., and thereupon an
information was brought against him in B. R. in Middle-
fex. And per Holt, Chief Justice, who said ten judges
had resolved these points.

1. That the statate t 21 Jac. 1. did not extend to
any offences created by subsequent penal statutes, so that
prosecutions on such statutes are not restrained to the
proper county; but that informations ‘upon penal statutes
made before that act, 21 Jac. 1., must be brought in the
proper county where the fact was doue. *

2. That an action of debt upon the statate } 5 Eliz.
for using a trade, not having been apprentice to it for
seven years,-must bé brought in the proper county where
the offence was committed, and not in B. R., unless the
fact was done in that county where the Kipg’s Bench sits,
and then the action may be brought in Middlesex; and
Holt, Ch. Just. denied the case of § Barnes and Hughes to
be law, which is reported in many books.

Sarxsrp, Vor. III. 26

199

1 Salk. 872.
Where prosecu~
tions on penal
statutes must be
in proper coun-

tiey.
* Cap. 14.
+ Cap. 4.

[200]

$ Cap. 4.

§1 Vent. 8.
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Whoshallbe 4. Dcbt upon the statute 23 H. 6. against the mayor

;)“""'"“"(‘l“‘ of Dorchester, for a false return of a burgess to parliament,
who. Pt by which statute 400, is given to the king, and 401, to the

party grieved, and: not reterned, so as he sue for the same
within three months afler the beginning of the parliament, or
to any other person who, in defuuit of him so chosen, shall sue
Jor the same: The person chosen did not tue within the
three months; but the prosecutor after. the threc months,
and before the cnd of oue ycar next following, sued out a
latitat, but not within a year afler the offence: The question
was, Whether he should be taken to be a common in-
former? and so by the statute 31 Eliz. ought to bring his
action wilhin a year afier the offence, which was not done in
this case; for the latitat was sued within a yeur afler the end
of three months, in which time the party grieved was al-
lowed to bring his action. The better opinion was, that
he was no common informer, because there was no time
limited by the act when the prosecutor should bring his
action; he stands now in the place of him who should
have brought his action within three months, and he was
no common informer; if he had brought his action for the
whole 80 1. tam pro domino rege quam pro seipso, he had been
within the statute; the plaintiff had judgment. But per
Holt, Ch. Just. u latitat cannot be a commenccment of a
suit upon a penal law (a), 4 Mod. 129. Culliford v. Bland-
Jord, at the king’s plcasure: This statute is confirmed by
20 Rich. 2. cap. 1., witii an additional punishment, ziz. a
fine to the king upon a trial at bar, the defendant was ac-
quitted. 3 Mod. 117.  Sir Joln Knight's case.

Aptea £S, P. 6. Information against th~ defendant for extortion;
sctting forth, that there is a common passage and ferry-
boat, for transporting people and caitle, at such rates,
setting them forth; and that the defendant being a com-

[201 ] mon boatman, did carry, at several times, several persens,
and scveral score of shecp; and that during that time he
did ~.iur! de quibusdam ignotis, for the use of the said boat
in tiznrparting, (viz.) pro transportatione cujuslibit equi 2d.
Et p,» qpuibuslihet viginti ovibus 4d. sic secundum ratam:
-after o verdict for the informer, it was moved in arrest of
judgment that.the information was ill, because it is not
said from whom he extorted those, but only de quibnsdam
ignolis, and no particulur time is mentioned when he ex-
torted, nor how many score of sheep were carried over.
Et per Curiam, Every taking is a several offence; and if
this information should be good, it may as well be said,

(o) R. That it is a sufficient com- But it must be actually sued out with-
' mencement. Carth. 232. Show.353. in the limited time. 3 Bur. 1241.
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that an indictment for battery will be good, setling forth,
that he beat so many of the king’s subjects between such a
day and such a day; the judgment was reversed. 4 JMod.
1000, The King v. Roberts.

INHIBITION.

1. LUNNE ». DODSON.

[Pasch. 13 Car. B. R.]

AN inhibition is cilher hominis or juris; it is ne vesila- The effect ofsn
tiowsm facias, vel uliquam jurisdictionem ecclesiasticam conten- ihibition. Bura.
tionem vel voluntaturiam hubeas: 'Thus, when an archbishop Inhibition.”
visits, Ie inhibits the bishop; when a bishop visits, he in-
hibits the archdeacon; and the reason is, to prevent scan-
dal and distraction, @nd this continues till the relaxation
of tne irhibition, which is not till the last parish is visited;
and then it is cnfgred nulla parochia restat visitanda, for he
may hoar of no faults till he come to the very last parish.

2. Now, after such an inhibition upon a metropolitical

visitation, if a lapse happens, the bishop cannot institute,
because his power is suspended, and therefore the arch-
bishop is to institute; for it is not only penal in the bishop
8o to do, but the institation itsclf is void, because it is an [202]
act of jurisdiction from which he was suspended.
* 3. But it may be a question, in the case of a eollation,
Wahether, if a lapse happen, the bishop may collate? be-
cause it is a kind of title; but the better opinion is, he can-
not, because it is not by way of interest, but by way of
provision for the cure, and to supply the negligence of the
patron; this appears, because the patron may present at
any time after a lapse, and before collation.

INNUENDO. See Libel 4.

.



JOINDER IN ACTION.

3 Lev. 362. 1. ADJUDGED, That where two or more receive a
Who mayjoin  joint damage, thcy may join in an action; as where two
2 Wilson 414. churchwardens broughta mandamus to the official to swear
them, who refused and made a false return, they may join
ina suit against him for such false return; but, where the
damages are several, the parties cannot join.
Wheretheaction 2. A, owed 20/. to B., as executor, and 10/. more in
ot jome ™ his own right; one action will not lic against him for the
1Salk.10. 1 whole money, because there must be several judgments.
Wilon 171.S.P. 3, An action on the case and an action of trespass, or
S Rep o . case and trover, may be joined in one action, because the
What actions  foundation of both are on a wrong, and not guilty is a good
may be Joined, plea to the whole; but assumpsit and trover cannot be join-
AL9, 3swis ed, because there must be different pleas. See 2 Wil-
348, 356. son 319, as to this point.
8id. 245. 2 *4. Case of trover was brought against a carrier for mo-
w*'e""" 319 ney delivered to him; this was adjudged ill after a verdict,
[*208] because it is not founded on a wrong alone, but on a cus-
tom of the realm; and a general verdict could not be given.
11ev.107. Sid. 5. 'The lessor made a lease to W. R., who covenanted
o pituym. 80. gy repair; afierwards the lessor assigned onc moiety of the
join in one ac- ¥ reversion to B.,and the other moiety to C.; adjudged, that
tion, both of them may join in one action of covenant against
W. R., the lessee, for not repairing, for it is no more than
a personal action to recover damages, in which tenants in
common may join.
‘What uctions 6. In actions personal, where a tort is by common law,
Tﬂi:b:f‘j?i"ed’ and atort by statute, they cannot be joined; so it is where
Jenk. 211. a contract is by common law and by custom.
4 Trespass vite 7 Bul, where several torts are by commou law, they
armis, and tres-. may be joined, if personal; as for instance, trespass for se-
pass on the case, o001 yrespasses, or trespuss and casets

cannot be joined, . A :
because they require different jadgments. 2 Wilson 319.
2 Wilson 252. 8. So where scveral contracts arc by common law, as

debt upon several bonds; debt upon a mutnalus and judg-

ment, or debt for rent and indebitatus for money lent; for

though one plea will not answer both, as in an action of

debt upon a judgment and upon a mutuatus, yet there is

the same processand judgment; but it is not so intorts and
' contracts, for the process and judgment are not the same.
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9, BOSON ». SANFORD.
- (Hill. 2 Will. § B.R.].

CASE, &vc., in which the plaintiff declared against six 3 Lev. 253.
defendants; setting forth, that he loaded a ship whereof 3 Mod- 381
they were owners, and that they undertook the goods Where the sc-
should be carried safely, but by their negligence the said ::lgnﬂmmt“
goods were damnified by fresh water: Upon not guilty mustbe brought
pleaded, it appeared at the trial, that therc were more sgainstall.
part-owners of this ship than these six defendants; and be-
cause alFthe part-owners must be equally liable, the ac-
tion being quasi ex contractu, the Court held, that the de-
fendants should take advantage of it in eyidence (a); for
where the plaintiff brings an action on the case, he ought
to declare according to the truth of his case; and if the
jury find a contract made by more than against whom the
plaintiff had declared, it is a variance; and if this had been
pleaded in abatement with a traverse, absque hoc quod
super se assumpsit lantum, it had been ill, because it is no [204]
more than the general issue.

(af, This is not law.  Pide note to 8. C. in 2 Salk.

B G

10. DALSON ». TYSON.
{Trin.7 Will. 8. B.R. Ld. Raym. 48.8.C.]

THE plaintiff declarcd against a common carrier, and 5 Mo, 0. 1
one couni was in assumpsil, and the other was in trover; Salk.10. Vent.
this was adjudged ill after a verdict, for.the one sounds in oo Amumpsit
coniract and the other in tort; the like case is 1 Sid. 244. not be joined,
But ill reported: Et per Holi, Ch. Just. tenants in common 3o & ﬁ:'_
may either join or scver in debt, but in avowry they must 1077. Sic W.
sever, because it goes to the realty; therefore if three Jones23l.
tenants in common distrain three beasts, each of them must

avow for one beast.



tenancy in com-
mon, and what

Vide 1 Salk.226.
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JOINTENANTS AND TENANTS
IN COMMON.
Sec Joinder in Action, 10.

¢ The Serjeant’s Observations on this title are chicfly what was
“ gaid by Holt, Ch. Just. in Fisher and Wigg’s case, herein-
“ after mentioned.” Post. 206.

st —

1. ss. WHERE therc are two joinfenants for life, each
of them hath an estatc for his own life and for the life of
his companion; and for that rcason, if onc of them makes
a lease, it shall continue not only during the *life of the
lessor, but after his death, during the life of his compan-
ion; for the lease, which is only derivative, shall continue
as long as the original cstate out of which it was derived.

2. But this seems contrary to another resolution, where
it was held, that he hath only an estate for his own life,
and a possibility ef surviving his companion to ke entiiled
to his part; and therefore, if he grant over his estate, that
possibility is gone; and if he die, the estate of the grantee
shall revert to him in the reversion.

3. Goods, or a term for years devised to two equally, makes
a tenancy in common, and not jointenanis, because an cqual
benefit is intended to both, which cannot be if all must sur-
vive to one; but lands to two equally makes a jointenancy,
for having them for life there is no inequality between
them; but a devise to iwo equally and to their heirs makes a
tenancy in common, because the word Aeirs would be in vain
if they were jointenants. .

4. So a devise to two, part and par! alike, they are len-
ants in common and not jointenants, for there can be no par-
ties between jointenants: 1But a devise to (wo equally to be
divided by W. R., they are not lenanis in common till after
the division is made.

5. Devise to his two sons, and to the heirs of their bodies,
but that his executors shall enjoy it till they come to their
several ages; the sons are joinlenanis for life, because the
estate hath (a) several commencemen{s,for each may enter
at his full age, but not to gain an estate, but only the posses-
sion and profits.

6. }Devise to two, equally to be divided, and to the
Su:iiwr, they are jointenanis by virtue and force of the last
word.

(a) Quaere, If the word not is not here omitted?
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7. * Where a bond is made to two, the obligees are join- ;1 Intt. sect.
tenants, and the survivor shall have the bond and the duty;
so of covenants, debts, and contracts at common law.

8.. Three were joinlenants of goods,-and two of them 2 Vent.11s.
brought an action of trover, without the other; adjudged,
that the defendant might plead this matter in abatement;
but if he plead not guilty, the plaintiffs shall not be non-
suit, though this matter appears upon evidence, but shall
recover damages for their two parts.

9. One jointenant granted, bargained and sold all his 1 Vent. 78.
estate and inicrest to the other; adjudged, this is a good 2Saund. %
conveyasce, and shall pass his moiety to his companion,
for the word grant amounts to a release, confirmation, and
surrender, as well as to a gift, but then the party must
plcad it as a release, for one jointenant carhot grant to an- [ 206 ]
other, therefore he must plead quod relaxavil, and not quod
concessil.

10. Two tenanis in common; W. R. brought trespass
against onc of them: Adjudged, that he may plead in
abatement, that he is tenant in common with another, but
if he pleads not guilty, he cannot give it in evidenee.

11, Qnd yet if one tenant in common bring an action of 1 Vent. 214.
trespass gainst another, the defendant may give it in evi- §lev 3.
dence; the law is the same between jointenants. ment, E. 10.

12, Two jointenants for life; one made a lease for Noy157.
ninety-nine years, to commence after his death, if the YideLit.Sec.
other should so long live; the other surrendered: Etper =
Curiam, The lease is good in point of creation, and shall
continue, though the lessor dies, if the jointenancy had con-
tinued; but that being scvered by the surrender of the
other, there can be no survivorship, and thcrefore the
lease will determine by the death of fhe lessor, for his
Jease as Lo survivorship depends upon the continuance of
thg jointenancy, which was only a mere possibility, and is
now dcstroyed, and by consequence the lease is so too,
and so it would have been if thcy had made partition;
but it had not been so if both of them had joined in the
lease, and afterwards had made partition or surrendered.

—

13. FISHER v WIGG.
(Hill. 12 Will. 3. 1 Ld. Raym. 622. S. C.]

THE case was : ss. The father being seised of a copy- 1 Salk. 3s1.
hold of inheritance, surrendered the same to the use of his Surrender to'he
five children, equally to be divided, and to their heirs respec- d,e,.,eq':m“ygo

tively; the question was, Whether they were jointenanés or be mmr‘:_
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'PG:E‘W‘Y, tenants in common? And per Gould and Turton, Justices,
e mmonneY TThey are lenanis in common, because the last distributive
words, (viz.) and to their heirs™respectively, shew, that it was
the intent of the surrenderor it should be so, which, in the
Yelr®, Dyer case of a copyhold and of an * use, ought to be pursued:
10. But per Holt, Ch. Just. They are jointenants; as to this es-
tate being copyhold, that is not to be regarded, for that
will no more pass by improper words than other estates,
and this is not properly an use, for there is no cestui que use
in this case, nor any statute operation, but the surren-
derees are in from the lord of the manor, and the surren-
der to the use of such persons shews only the infention of
serving such estates and limitations; so that this use is no
more than a gift to five children, equally to be divided, and
207 that is a joinierancy and not a lenancy in common, and for
L ] these reasons following: First, Because the words equally
to be divided, import no more than the precedent words
implied, (viz.) that the children should have all alike,
which they cannot have if they are not jointenants. Se-
condly, The words equally to be divided, doth not make them
tenants in common; because, as tenants in common they
must be seised pro indiviso, as to the possession,swhereas
those words divide their tenancy and possession, and
whenever the estate comes to be divided, they cease o be
tenants in common; therefore it is absurd to say, that those
words create an eslale in common. And lastly, jointenancy
is favoured in law, which neither loves fractions or divi-
sions of estates; but if this was a tenancy in common, then
the tenements and tenures would be multiplied, for here
would be five copyhold estates, and five fines to. the lord
of the manor, instead of one before.

PG

14, PULLEN Do P ALMER-
[Trin. 8 Will. 5]

sMoa.71,158. N replevin for taking several caitle, the defendant
8‘:!‘;&-3::5-:& a:o;ed ix(xl his own(i right, for that W. 5 wss seizedc in fe;
ne Jon e of, &c. and granted a rent-charge to 4., B., and C,, an

E{om"’“‘ ten more, Eho ranted to thf defendant and lo twelve
slone. ¢ more; and that four of the said thirteen are since dead,
"™ and nine alive, of whom he is one; and that for one year’s
rent, due at such a time, he distrained: Upon a demurrer

to this plea it was objected, that the defendant ought not

only to justify in his own right, but that he ought likewise

to make conusance as bailiff to the rest, who are living:

Et per Holt, Ch. Just. One jointenant may distrain, but he

cannot avow solely, and therefore this avowry must abate,

because it is always upon the right, and the right of this
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rent is in all of them; and therefore the Court cannot ad-

judge the right of the retorn. habend. to one alone; for

which he (the defendant) ought to have made conusance,

as bailiff to the rest; and this is\like a * repleader, where *nst. 146. a.
the defendant may avow de novo. Tenants in common

may join or sever in debt, but they must sever in avowry,

for the reason’ before-mentioned (viz.) because it goes to

the realty; and therefore, if three tenants in common

distrain thirty beasts, one of them must avow for ten, the

other for ten, and the third for ten more. But per Curiam,

t The husband may distrain for rent due to his wife, and 2 Cro. 282,
avow fordt alome, because the right of the rent due is in

him alone.

15. The essential difference between tenants in common The difference
and jointenants is, that tenants in common lold their lands Petweon tenants
either by several titles or several rights, but jointenants jointenmnta.
hold them by one title and by one right; but there is no [208]
difference between them as to the possession, and the man-
ner of taking the profits.

16. Tenants in common were not compellable at com- Tenants in com-
mon law, before the statute, to make partition, no morc [gonetcompel-
than joitenants; and per Holt, Ch. Just. in suing out a urtitios. Co.
writ of Partition, the party never snews whether he is a Ent. 413.
tenant in common or jointenant.

ISSUES JOINED.

1. IN replevin the defendant avowed for rent arrear 2 Lev.12,
upon lease made to him 1 Octob. 11 Regis apud F. The Where the day
laintiff in bar replies, that the avowant did not make the madn P'"“.’“h‘
ease to him on the said 1 Octob. 11 Regis apud F. in man- issuc, it is not
ner and form, §c.; and upon a demurrer to this replica- ﬂ'ss,:f, 317,
tlon, per Curiam, the day and place are here made part of
the issue, whereas they are not material, for a demise at
any other time and place would be sufficient; he should
have replied, non densisit modo & forma.
2. In covenant upon a lease, the breach assigned was 3Lev.270. In
for ugn-}:izymau of rent; the defendant pleaded nal debet; gheraniy bo:
ju upon an ill plea. i
adjudged upon a demurrer to be an ill pl Vide Cocn, 1o m n

3. The plaintiff sued as administrator; the defendant } Vent. 21s,
pleaded, tifat #. R. was administrator, and yet alive; the oo ’s*

plaintiff’ replied, Tuatr W. R. was NoT ALIVE, and con- m!ﬁ:: [
SackeLp, Vou. IIL 27
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Issues JoINED.

cluded to the country; and upon a demurrer to this re-
plication, it was adjudged ill, for though the matter is con-
tradictory, yet there must be a negative and an affirmative
to make an issue. R -

4. Debt upon bond conditioned to pay all such sums
as should be expended in such a matter; the defendant
pleaded payment, & hoc paratus est verificare; the plaintiff
replics non-payment, & hoc paratus est perificare; and, upon
a demurrer to this replication, it was adjudged ill, for he
ought to bave concluded to the country.

5. In debt upon bond conditioned to render an account
of all such goods of W. R. as came to his handsz upon oyer
the defendant pleaded, that no goods of #. R. came to his
hands, and averred his plea; the plaintiff’ rcplied, that a
silver bowl of W. R.’s came to his hands, and he likewise
averred his replication. Et per Curiam, Itis well con-
cluded, for the matter is * new; but if it had been ex-
})ressed in the condition, then he ought to have concluded
iis replication, & koc petit quod inquiratur, &c. But here
it was out of the condition, and perbaps the defendant
may have new matter to rejoin; as, that the bowl was
given to him, §&c. But 1 Sid. 341. is denied to he law.

B s ]

6. YATES v. HARLAKENDEN.
[9 Will. 5. B.R.]

IN covenant against an apprentice; the breach assigned
was, that he (the defendant) penitus decessit from his ser-
vice at such a time, & abinde continue to such a time; the
dcfendant pleadad, that he did not depart from his service,
and continue from it as the plaintiff had alleged; to which
plea the plaintiff demurred, because the whole time being
put in issue, the defendant ought to have pleaded, he'did
not continne out of his service for the time alleged in the
declaration, nor for any part thereof.

. Holt, Ch. Just. In a general issue, as waste for cutting
twenty trees, the 'defemgiant must plead, that he did not
cut the said twenty trees, nor any of them; but it is other-
wise in‘a cdllateral issue; as for instance, in an action of
debt, upon a bond conditioned not to commit waste, and
the breach assigned, that he did commit waste in cutting
down twenty trees, it is sufficient for the defendant to
plead he did not cut twenty trees modo & forma, as the
plaintiff bath alleged, for in such case he is only to meet
with his adversary; but upon the evidence, if it appear
that he cut down one tree, the plaintiff shall have a verdict.
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7. HALL ». STICH.

(5 Will. . B.R.]

IN gjectment for lands in the co.unl_y palatine of Durham; Where the
Upon not guilty pleaded, the plaintiff had a verdict; and Ygrds super pa-
upon a writ of error brought, the error assigned was, that ou-l:,m the issuc is
there was no issues joined between the parties, for the 9l informal,
words super patriam were left out; but per Curiam, Here is imﬁ;'&i".‘.;‘&
an affirmative and a negative, and that makes an issue; it negative before.
is true it had been better if those words had been in, but [210]
the omission of, them only makes the issuc irformal; so

they affirned the judgment.

—

8. SKINNER v». KILBY.
[Mich. 1 Will. . Intratur. T'rin. 1 Will. 3. Rot. 833.]

iN covenant, the plaintifl assigned a breach, in non-pay- Wheee hoe pa-
ment of rent; the defendant pleads, that ke paid it, & hoc pa- [ st veribeare
ratus est perificare; and, upon a demurrer to this plea, it Carth.8s.
was adjl‘ged ill, because it was an affirmative to what
went before, for that was a negative (viz.) in non-payment
of rent, and thercfore the defendant ought to have conclu-

) : ; + Yelv. 138.
:,l.zgf& .to the t country, for otherwise pleadings would be G mf éu_. lsa.

— S G

9. ALLEN » SYMMS.
[Trin. 6 Will. 5. Rot. 299,)

oINDEBITATUS assumpsit against Richard Symms, who Where one af-
ploaded quod ipse idem Richardus versus quem, &c. is called ﬁ""“ﬁ':oi' in
Richard Symonds, and #raversed that he is called Richard m‘i:w htto
Symms, & hoc, &c. The plaintiff replied, that the defend- be averred, and
ant was called and known as well by one name as by the (g :,;.‘?':';:,"‘
other, & hoc paratus est verificare; and upona demurrcr to
this replication, per Curiam, the defendant may well enough
sy, that ipse idem Richardus is called Richard Symms, for
he may own his christian name, and plcad a misnosmer
to his surname.
But in this case all is discontinued by the plaintiff’s
replication, because he averred his plea, when he ought
to conclude to the country. Sed per Curiam, Where one
affirmative comes in answer to another afirmatirve, in such
case it ought to be averred, and not conclude to the
country; but it is otherwise where an affirmative comes

in answer to a precedent negative; therefore in this case the
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defendant having added a fraverse to his plea, the plaintiff
; 02353‘-{“3 ought to have concluded his replication to issue, (viz.) * to
198, Thomp. the country; for in pleas the traverse is as a negative, and

Ent. 1. No.4. every general negative mvst conclude to the country; so

st Eat.515  that in this case the misconclusion of the replication had made
a disconlinuaace.
[ 211 ] 10. LODER v. LODER.

[Mich. 2 Will. 3. B. R. Rot. 506.)

‘Vl:’l:"-';m'::;':eizp DEBT wupon bond against an administratof cum ‘estamento
a negative 5 yet annex’; ihe defendant prayed oyer of the condition, which
ifthe mutter'is  was, that W, l} should not revoke his will, and pleaded,
new.itneeds  that the said . R. did not revoke his will; the plaintiff
cludedtothe  replied, that after the said will the said W. R. made ano-
ggf“‘f?"b:) 132"“5' ther will,and thereby he did revoke the first will, & hac
T. & 439,676. paralus est verificarc; and, upon a demurrer to this replica-
tion, it was adjudged, that though this is an affirmative to
a precedent negative in the plea, yet the plaintiff needs
not conclude to the country in his replication, but aver it
* Antea s, 5. p. a8 he had done, because in the replication * ney- matter
was suggested, and therefore he ought to concldde & hoc

paralus cst verificare.

g G

11. WATTS » WEST.
[Pasch. 12 Will. 3. 1Ld. Raym. 674. 8.C. Holt 559.]

m‘i‘:g)‘;‘;ﬁi" ACTION against the mayor for a false retarn, &c.; the
ment, ur the ge- practice was agreed to be, that where the defendant
"fc’;‘:}:‘j“?f';u pleads the general issue and it is not entered, he may with-
Percd; the de- 10 i/‘our days of the term waive that issuc and plead spé-
fendant may  cially, and if Sunday happen to be one of the four days, then
TR ST Vide Monday shall be allowed; so likewise where the defend-
1Cromp. 168.  ant pleads in abatement, hc may at any time after waive

the special matier and plead the gencral issue, unless

there is a rule mad¢ for him to plead as he will stand by it.
Lol

12. MARCKAR 7. HARRIS.
[Mich. 4 Will. 8.]¢
Where ol ha- IN an action of debt for rent; the defendant pleaded,

Where nil b
;:;:?nti:“ﬂ_m that the plaintiff nil habuil in tenementis; the plaintiff re-
ioe, the title  plied, that he was possessed of the tenements by virtue of

"set forth. Post, @ lease for forty ycars, made to bim by the Lord Wotlon,

22 4yx. who had power to demise the same; and, upon' a demur-
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ter to this replication, it was adjudged good, without set-
ting forth the title, for nil habuit in tenementis is the issue;
and the plaintiff may reply, quod satis habuit in tenementis,
(viz.) in fee or tail, &c.; and at the trial evidence may be
given of any other estate, because the particular estate al-
Jeged in the pleading is only form, where the issue is nil
habust in tenementis.

" JUDGMENT. [2e2]

1. A JUDGMENT shall bave relation to the first day yuagment shatt
of the term, as if it was given on that very day, unless have relation to
there is a memorandum lo the contrary, as where there is :ﬂﬁt;;"}y;:,.
a continugnce of the cause till another day in the same 35. Com. Dig.
term; ]:tnlbioll, Ch. Just. Temps C.7.

2. In trespass for taking a gelding, the defendant 2 Lutw. 1352,
plcaded, that in such a county court, coram *sectatoribus 3.‘:."'“ names of
ejusdem curie per aonsiderationem curie debito modo recuperavit the suitors ought
versus preed’ the plaintiff 4L tam occasione cujusdam insultus | be set forth,
& transg. eidem defenden’ per pradict the plaintiff, and gedin an infe-
such a onc his wife illat’, quam pro mis. & custagiis, &c. ; rior court with-
and, upon a demurrer to this plea, iv was adjudged ill, be- jovieq 1. Vide
cause here was a judgment in an inferior court pleaded 1 Wils. 316. 2
without any plaint levied; and becausg the names of the St 190 Gom-
suitors are not set forth (a), and the judgment is pleaded
dy obtained against the Ausband, when the action was
bréught against husband and wife.

3. Aftera rule to sign judgment, there ought to be four Aftera rule to
days before the judgment is signed, and those four days 5§"iodgment
arc computed exclusive of that day on which the rule was four days exclu-
made, and of that on which the judgment was signed; and &' ke d
this is because the party may have a reasonable time to Cromp. Prac.
bring a writ of error,if he think fit so to do; but in the Com- 5%-
mon Pleas they stay till the guarto die post without any rule,
but that day is inclusive in that court.

4. Assumpsit upofl two several promises; one was found Judgment can-
for the plaintiff, and the other for the defendant, and pot pm‘m.::er':_
judgment for the plaintiff.as to one, and nil capiat, &e. verscd for past.
as to the other; scd it #h misericordia, the defendant

brought a writ of error, and assigned for error the omis-

(a) This would be aided by a verdict. Carth. 86.



212 JUDGMENT.

*See2 Cro.  gion of the words cat inde sine die; Et per Curiam, *The
3. Juobv.  udgment shall be reversed for the whole, becausé it being
Mills. But that JUdg :
case is since de- an entire thing cannot be reversed for one part and af-

edtobela-  firmed for the other part.,

Warrant of at- 9+ Regula. Pasch. 15 Car. 2. B. R. It was ordered by
torney ot to be the Court, that an officer shall not take any warrant to
— mr- confess a judgment of any person in his custody, unless an
ualess an atior- attorney for the defendant is present,.and subscribes his
ney is present.  pame to such grarrant.

Postea 14. Vide
1 Salk, 402, 3 Bur. 1792. 1 Str. 530. 2 Str. 902, 1245. Barncs §2.
[213] 6. BANBURY’S CASE.

* [Hill.6 Will. 5. B.R.]

Every julgment ~PER Holt, Ch. Just. Every judgment must not only be

;‘;‘::;,':e ony  complete, but also formal; therefore if a quo warranto is

formal, brought against the defendant for usurping royal franchi-
ses, and the Court should’ give judgment that he has no
title, yet unless they go on and say, quod abinde excludatur,
it is iﬁ: So in debt upen a bond, if the defendagt plead
aulerfoits acquil in an action upon the same bondfand the
judgment was, that he (the defcndnnt} should recover da-

*1Vent.27,  mages, *& eat indc sine die, that is naught without saying

%“s,""g"bﬂ ¥ further, quod querens nil capiat per billam, Because dismission

389, is no judgment in a court of law: And per Holt, Ch. Just.
If trespass is brought for a trespass done in lands belonging
to such a house, though it appear at the trial that the plain-
tiff had no title to the house, yet the Court capnot give
judgment to turn him out, because it was not judicially
before them. .

7. MORRICE ». GREEN.
[Pasch. 11 Will. 3. B. R.]
What ‘"d.?i - IN this chse it was held, thut a judgment by nihil dicit is

ment by o where- ane is in court, and required to make answer to
what is objected agaipst him, but he is silent and says no-
thing in his defence. )

Departurein 8. There is likewise a judgment for departing in des-

Gt pite of the Court, and that is where the party appears,
and, being to attend that day, goes out of the Court with-
out leave of the Court; as in common recoveries, where the
common vouchee comes in andpleads nul tort, nul disseisin,
and then the demandant imparls generally, and not to a
day certain; and for that reason the vouchge is still
obliged to attend the Court, but doth not; then the
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eutry is, postea eodem die revenit the demandant, and be-
cause the vouchee is not there but is departed, therefore
the demandantlhag‘ll judgment.dg W
9. .. And lastly, There is a judgment by default, and that Whatis a judg-
is where the party hath a day certain, anyd i{demandable, mmb’““‘
and being demanded doth not appear, whereupon judg-
ment is given Against him by default; and these are dis-
tinct judgments, which cannot be used the one for the
other. See Co. Entr. 269. a. Rast. Ent, 173. b,

D PG
10. ANONYMOUS. [214]
[Mich. 10 Will. 3.]

UPON a motion to stay execution on a judgment, upon Where exeen-
pretence of an agreement since the judgment entered: fon shall be
Per IDit, Ch. Just. Where the judgment itself was con- ..,z: where ot
fessed and entcred upon terms, the Court will lay their
hands on it and see it perfortiiéd, because it is no more
than a conditional judgment at first; but where the judg-
ment is absolute at first, there the party shall be put to his
action upon any subsequent agreement concerning it, or
may bri.{g an audite quercla, for the Court will not stay
exccution upon i motion; and in this case the Clief Jus-
tice said, that he did not pretend to dispense equity at
large, but .nly by thc consent of the parties, upon a rule
of Court.

D § Qs

11. KERLE ». CLIFTON.
[Frin. 1 Will. 3. B. R.]
UPON a writ of error in B. R. to revatse a judgment in Upon a writ of

C. B., the defendant in error pleaded a release of errors; ‘;emf“;i;fj;,
and upon a demurrer to this plea, it was doubted what arelcase of er-
judgment should be given, for the first judgment being :lol;‘:l’tgl::ill‘ll‘l,g-
erroneous, the Court could not affirm it: Sed per Curiam, il capiat per

a nil capiat per breve shall be entered. breve, Sho. 50.

— »

12. WESTERN ». CRESWICK.

JUDGMENT against the defendant in an action of debt 4 Mod. 161.
on a bond, and upon a fieri facias directed to the sheriffhe Soqpywp fo
took some of the defandant’s goods and sold them, after- and sold, andsf-
wards this judgment was (a) {reversed]; and upon a motion !7¥ardsthe
to bring the money into court for which they were sold, or ‘et aside for ir-
to pay it to the defendant himself, the Court will make no Jguiarity. Vide
rule, for the s might be sold for less than they were 1 Cromp. 371.
worth; therefore the defendant may bring an action of
trespass, if'the plaintiff doth not agree with him.

(a) Bet aside.
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No material dif-
between
costs and dam-

ages.
[245]

5 Mod. 205.
Antca5. 8. P,
Judgment sign-
cd four days ¢ f-
ter the return of
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JURISDICTION.

13. DAVENANT ». RAFTER.

JUDGMENT: in C. B. by nil dicit, and upon a writ of
error in B. R., the error assigned was for want of an origi-
nal; the defendant in the writ of error pleaded a releuse o
all errors; the plaintiff replied, that the release set fort
by the defendant recited a judgment pbtained by him for
600/. debt and damages, ulira mis’ & custagia, and that
this release was of errors in that judgment; but the judg-
ment on which the writ of error was now brought, was for
600 . debt and damages only, and therefore this must be anc
other judgment; and if so, then the errors in such judg-
ment are not released. Sed per Curiam in C. B. If the
Jjudgment is by confession, it is always there entered pro
debito ct damnis, without any further addition; but in B. R.
it is entcred tam pro debito & damnis, quam pro mis’ & cus-
tagiis ; but between damages and costs there is no material
variance, for damages inelude costs.

e g

14. STANDFAST » CHAMBERLAINE.

IN ejectment, the plaintiff had a verdict at the assizes;
per Curiam, the judgment ought not to be signed till four
days afler the return of the postea, which happened to be on
the 6th of May, and on that very day the judgment was
signed; but the plaintiff did not take out execution till
two days after the signing the judgment, so that the de-
fendant had time enough either to bring a wric of error,
or to move in grrest of judgment; yet because it was
signed on the fourth day after the return of the postea,
when that day ought to be exclusive; it was adjudged tole
irregular, and therefore the judgment was set aside, und
the party had restitution.

How the juris-
diction of eccle«
siastical courts
ariscs.

JURISDICTION.

*

THE jurisdiction of ecclesiastical courts arises either as
incident or principal; and then it is either from the nature
of the thing, as causes matrimonial and testamentary, or
from the person, as beating a clerk, or from the place, as
scolding in the church-yard, culting trees there, or contemptu-
ous words spoken in court,
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2. In some causes the spiritual and temporal courts Where both
have a concurrent jurisdiction; as where a man is cntitled mm;f;w
to a pension by prescription, he may sue for it in either diction, -
court: » '

*3. Now, as to pleading a jurisdiction, it hath been 1 Saund. 14.
adjudged, that where an indebtitatus assumpsit was brought {,ﬁ:ﬂ; 0 ot
in Durham pro mercimoniis venditis, without saying ibidem be intended to
this is good; for a-court of a county palatine is an original be out of the
superior court, and therefore it shall be intended, that the ’ [* 216 ]
contract was made within the jurisdiction, though it is not
set forth in the declaration; for nothing shall be intended
out of tBe jurisdiction of a superior court but what spe-
cially appears to be so.

4. So where matter of aggravation is, not laid to be sid.312. Where
within the jurisdiction of any inferior court; yet if the thecauscof

A . ? . gl . et o s laid in-
cause gf action be laid to be infra jurisdictionem, it is well fa jurisdiction”.
enough.

5. € Case for words per quod she lost her marriage, if the Ray. 63. 1Lev.
speaking be laid within the jurisdiction, and not the loss 53 25 “’,’;.“m
of marriage likewise, it is ill, becausc that is the cause of words must be

action; otherwise, if the words*had been actionable in "idw'”,ﬂfz'_‘m

themselfes. tonein
_ 6. Irall assumpsils the consideration must be laid tobe gy 165 1 qn
infra jurisdictionem. assumpsits it

. must be infia jurisdictionem.

7. An agreement was made within the jurisdiction of 1 Vent.100.
the Marshalsea to carry goods to York, un assumpsit will not- sm'f,:ﬁ will not
lie in that court, as upon an agreement to carry goods to York, lie for carrying
because the carrying is out of the jurisdiction of that court; 52 v
but the plaintift may declare generally, that thc defendant
being indebted to him for carriage, hes promised to pay,
so nothing will appear to be out of the jurisdiction.

* 8. Case lies against the plaintiff for suing him in an 1 vent.73,
inferior court, where the cause of action arises out of its Cases for suing
jurisdiction. in inferior eourt

Sacvkerp, Vor. III. 28
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JUSTICES OF PEACE.

1. THE QUEEN ». BURNABY.
[(Trin. 3 Anne, 2 Ld. Raym. 900. S. C.]

i Salk. 181 UPON a certiorari, a conviction before two justices for
;3’:,’::‘13.:17 cutling down several lime-trees in the * night-timg, being
51Rep. 8t.Johws Temoved into B. R. the deferdant offered to plead, that he
gasc. Where  hau 1w title to the tives, but three of the judges would not
Yoonion, the @ imit the plea; Yor if the justices had no jurisdiction, as
Juetices haveno  they had. not, il property had beeu the question before them,
posisdieton. ez an action lies against those justices, and against him
who executes their order; but if they had jurisdiction,
ther B. R. hath uot power to question their judgment,
therefore this would be altogether new, and without pre-
cedent. Bul #lvlt, Ch. Just. held vhat St. Jokhn’s case was
a precedent; and tuough the ol could not be foind, yet
it was and must bave been done so in that case, ofherwise
the poin. could not have come in question; that it is as
reasonable to faizity the proceedings of the justices by this
plea, as it is by action to be brought against them; that if
B. R. confirms this order, then no action will lie against
him who executes it, because he acts by the authority of’
this Court, and that there could bhe no rcason for him (o
give an authority and aid a fiat to a thing which cught not
to be done: But this conviction was set aside for another
reason, (viz.) becadle the number and nature of the trees
were not expressed. As to the objection, thal they wera
so small they could not be numbered, the answer was,,if
K they cannot be numbered, then it ought to set forth so
many bundles, faggots, or loads, for the number or quan-
tity ought to be certain in this case, as well as in an action
of trespuss, becausa that is to be the measure of the da-
mages; and if that had been done, then this conviction
would hi.ve been a good plea in bar to an action of tres:
pass for the same cutling. :
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JUSTIFICATION.

e ——

1. MATTER of justification can never be given in evi-
dence, but where it cannot be pleaded; therefore in tres-
pass upon not guilty pleaded, son assault demesne cannot he
given in evidence; but it is otherwise in an indictment for
murder, dc. »

2. In trespass for entering his close, treading down his
grass, and feeding his catile there; the defendant pleads,
that #. R. had common there, and appointed him (the de-
fendant) to look after his cattle, and that he entered to sce
them, que est eadum transgressio ; and, upon demurrer to this
plea, it was adjudged ill; for the defendant justified his
=ntry only, and not the feeding, and a man cannot justify a
trespass unless he confess it; but here the defendant did
not confess it, thercfore the plea being entire, the justifica-
tion is bd for the whole.

3. I trespass for an assault, beating, and wounding, and
evil cntreating ; the defendant as to the wounding pleads not
guilty, and as to the residue, that being churchwardens, the
plaintiff sat in the church with his hat on his head, and
they pulled it off, que est eadem insult’y verberatio & male-
tractatio; this was adjudged no justificution, because no-
thing was said as to the beating, tamen quere, for trespass to
the person imports a beating, but it scems rather to be an
assault.

4. Trespass quare vi & armis he 4hsulted and Dbeat
the plaintiff, and look and imprisoned him; the defendant
as to the force, assauiting, and beating, pleads not guilty;
as to the taking and imprisoning him he justifies under a
process to arrest him: This was adjudgedill, beciause re-
pugnant, for the defendant having denicd any assault and
battery, afterwards confesses it, by justifying the tuking.

5. Trespass for beating his servant per quod servitium
amisit; the defendant justifies the battcry, but said nothing
as v the loss of the service; and, upon a demurrer to the
plea, it was insisted, that was the principal matter to which
the defendant had not given any answer.  Sed per Curiam,
the loss of the service is the consequence of the battery,
and that being justified, is a sufficient answer to the rest.

Matter of just~
fication cannot
be given in evi-
dence,but where
it cannot be
pleaded.

1 Saand. 27.
‘Where a man
cannot justify &
trespass, anless
he confess it.

1 Saund. 14.
The justiticatior
nust 120 (o the
whole. 4 Co.
62. a. mar. pl,
47. 2Cro, 27,
2 Mod. ca. 330.

2 Lutw. 932,
Where the justi-
fication is repuge
nant. 1 Roll.
176,

1 Roll. Rep.
331.  Justifica.
tion to part,
good.  Tho.
Ent, 390.
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* 1 Salk. 408.
Justification

where it is good

for part.

+ Moor 704,

2 Saund. 5.

Sid. 472, 37T.
;{l. 202, 1 Lev.

Justifieation un-
der a judgment
it court-baron,
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JusTIFICATION.

6. SWINSTED ». SMITH.
[Mich. 8 Will. 3. B. R]

THIS case is reported in * 1 Salk., by the name of

Swinstcad versus Lyddull. 1t was an action of trespass for
an assault, battery, and fulse imprisonment, and for keep-
ing and dctaining the plaintiff, quonsq. he puid the de.
Jendant 11s. The defendant justified under an order of
the Court of Conscience, &c., by virtue whereof he took and
imprisoned the plaintiff, and detained him until ke paid 10s,
4d., &c. And, upon a demurrer to this plea, it whs object-
ed, that it did not answer the declaration, for that was for
detaining the plaintiff, quousq. he paid 11s., and the plea
is, that he detaihcd him, quousq. he paid 10s. 4d.; so where
a man declares in an action of trespass for taking eleven
shecp, it is no answer to justify the taking ten of them; so
likewisc, if the plaintiff declare for falsely imprisoning him
Jor three days, it is no answer to justify for two days: But on
the other side it was argued, that the gist of this action was
for the falsc imprisonment, as in trespass for taking his
horse, and immoderately riding him; the defenddnt justi-
fied the taking hy the plaintiff’s leave, but said rothing to
the 7iding; and, upon a demurrer, that was adjudged a
good plea, because the gist of the action was the taking the
horse, and the immoderate riding was only anaggravation
of the trespass, and this was Bringlo and Morris’s case,
Hill. 271 & 28 Car. 2. B. R. Et per Holt, Ch. Just. in the
principal casc; the quousq. is only an aggravation, for the
action was not brought for laking the 11s., but for sthe false
imprisonment and delaining the plaintiff quousq., &c.: as in
trespass for taking'three sheep, every sheep is the cause of
the action, (viz.) part of the cause, and so for imprisoning
the plaintiff for three days; and therefore the taking evary
sheep and imprisoning for every part of the time must be
answered: It is true, if the plaintiff had been to pay 10s.
4d. only, and that after it was paid, the defendant detuined
him till he had paid 8d. more, that might have been mate-
rial; but then the plaintiff should have set forth this matter
in 1 a replication; so this was adjudged a good plea.

L ]

7. SHEPPARD v TAILOUR.

IN replevin for tuking siz dishes; the defendant justified
under a judgment in a Court Baron, and a levari facias
awarded, by virtue whereof he t.ok the dishes; and, upon a
demurrer to this plen, it was adjudged to be ill, because the
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execution upon a judgment in a Court Baron ought to be

by distringas, *and not by lexari facias, unless there is a

special custom to warrant it; besides, the defendant lxn-ﬂs.
should not have begun his plea with the judgment, but cOm."Pleaher,
should have gone on gradually, (ziz.) he should have shewn 3 M. 24.
that there wasa plaint levied, &rc., and tuliter processum fuit 1 Salk. 107.
superinde, that & judgment was obtained, &c.

—

8, FREEMAN ». BLEWITT.
{Hill.'12 Will. 3. 1 Ld. Raym. 632. 8. C.]

RULED per Holt, Ch. Just. in this case, to which the ; gy 400,
Court agreed, Tlt;at in trespass, }f the sheriil or other prin- Wh_cr(:.zny offi-
cipal officer justifies by virtue of a cupias or any rcturna- §riuSHies use
blgawrit, he i]nust shewythat the writ £as returng'd, but not ?ﬁ?ﬁ‘n’é"‘.‘éﬁ"&""
if he justifies under a replevin or an alias replevin; for these thev that the
are not returnable writs, but a pluries replevin is returnable ; ned.
for the writ commands the sheriff to replevy the goods,
vel causam mobis significare; therefore he must return the
writ, otlerwise this inconvenicnce might happen, (viz.)
that if th: defendant,should appear and be nonsuit (for he
is the first actor) the Court would be at a loss how to give
judgment, whether pro retorn’ habend’, or a capias in wither-

nam, or a mere ndnsuit.

St § G

9. SEARLE ». BUNNION.

IN trespass . The defendant pleaded, that he was 2 Mo 70.
poasessed of the locusin quogrc., and so jusdlfied the taking the Where a man
cattle damage-feasant; and, upon a demurrer to this plea, it [y ssonion’
waes objected that it was ill, because it is not suflicient for without shewing
him to say generally, that he was possessed, &c., for in plea- 5t Yide
ding he ought to shew the commencement of his term: 4 Mod. 419.
Sed per Curiam, where trespassis brought, and the defen-
dant will justify by virtue of any *particular estate, therc *Yelv. 75.
he must shew the commencement of such estate or title; Sh G138
but where the matter of justification is collateral to the title Lutw. 1492.
to thé land, (viz.) where the title can never come in ques-

tion &. there such a justification as in the principal case, is
‘oo L]
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Seld. on Fortes-
euc, cap. 17.
par. 7,
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|

LAWS.

1. THE Sazon laws were all unwritten, till Ethelred, the
first Christian king, published them in ‘writing.

2. And those laws had a mixture of the British customs,
and the Danish laws had a mixturc of both; but William,
called the Conqueror, made a ncw model of them, for some
he approved and some he rejected; and added more, of
which there was a copy in Rowland Abby, under tais title,
ce’s sant leges & les customes que le roy William grantoist a
tout le people de Angleterre apres le conquest de la ierre icy, §c.

3. Mr. Seldon tells us, that the Roman lews were in
use in Britain, for they had several colunizs here, ind cach of
these colonies were governed according to the Roman laws ;
but compares them to a ship, which, by long and frcquent
mending, had nothing left of the first materials of which it
was made. \

3. And as to that question, When and how kegan our
common law? he tells us, itis a trivial question, and that
it began as the laws of all other states, (viz.) when there
first began to be astate in the land. .

5. Lows are divided into arbitrary or natural laws; the
last of which are essentially just and good, and bind cvery
where and in all places where they are observed.

6. Arbitrary laws arce either concerning such mafler as
isin itself merally indiffcrent; in which case both the law
and the matter and subject of il is likewise indifferent, or
concerning the natural law itsclf, and the regulating
thercof.

7. Now all arbitrary laws are founded in conveniente,
and depend upon the authority of the legislative power
wl‘llich appoints them, and both are for maintaining public
order. ,

8. Those which arc natural laws are from God; but
thosc which are arbitrary are properly humane and positive
institutions. . .

9. Upon the whole, we may consider the world as one
universal society; and then that law by which nations are
governed, is called jus gentium, if we consider the world
as made up of particular nations; then the law which re-
gulates the public order and right of men is called jus pub-
licum; and that law which regulates the privale right of
men is called jus civile.



LEASE AT WILL.

1. LAYTON ». FIELD.
(Hill. 13 Will. 3. B. R. Vide 2 Salk. 413.]

PER Holt, Ch. Just. Where a lcase is made at will, the Lessee atwill
lessee, after a quartcr of a year is commenced, may deters cannot deter
mine his*will, but then he must pay that quarter’s rent; after a quarter
and if the lessor determine his will after the commence- fnfé‘nm' —ithout
ment of a quarter, he shall lose his rent fop that quarter: paying that
But if a lease be mude from year to year, quumdiv ambabus varter’s rent.
placuerit ; in such case, after a year is commenced, neither
the lessor or the lessee can determine their wills for that
year, because they have willed the estate certain for so

long time.

o $ B

~ 2 GERMAIN ». ORCHARD.
[Trin. 6 Will. 5.)

THE casc was) lessee for years of lands granted the said 1 Sulk. 346.
lands to W. R., his executors, administrators, and assigns, i,:a"::;l{“’: Ry
habendum to him and to his exccutors, &c., afler the death 1© W.R. ba-
of the grantor and his wife: Adjudged, that by the gran bend. tohim
of the lands generally, the grantee is tenant only at will to (ors after the
the grantor, that being estate cnough to satisfy the grant; death of K. K.
for it doth not appear that by a gran of the lands the ji; wite. his
gpantor intended to pass his whole intcrest and term: But whole intercst
this judgment was reversed in the Exchequer-chamber; M
and there it was hcld, that if 4. is possessed of Black-acre
for a term of years, and grantsit to /. R. (not saying, and
to his exacutors, nor for what term and interest,) in such
case W. R. is only tenant at will to the, grantor; but if he
devise Black-acre to . R., the whole estate passeth; for [228]
if it should be an estate at will, it would either ncver

begin, or determine as soon as it begins.

3. ANONYMOUS.
[Pasch. 4 Annee, B. R.]

PER Curiam, obiter, it was held, That a grant or autho- Differencewhere,

rity to copre upon my lands, and to hunt there, is but a thority, and
license, and no more; but if it is to take the profits, it is a ¥here s intec-



LEcacy.

lease at will; so if it is to take the profits for a year, it is
a lease for a year, for this passes an interest; the other is
only an authority to do particular acts (a).

(a) Thisis part of what is said per buriam, in the Queen and Winter, 2 Salk.587.

1egacy is suable
in Spiritual
Court.

8id, 4. Where
fit is payable out
of lands, the
remedy is in
Chancery.

Where an exe-
eutor is not
hound to pay a
Jegaey.

1 Ch. Rep. 251.

[2e4]

1 Ch. Rep. 198.
Martin v. Clerk.

Moor 712,

LEGACY.

et ——

1. THE cognizance of alcgacy properly belongs to the
Spiritual Courts, for such bequests were not good at com-
mon law, the rule being post moriem tunc tua non sunt.

2. But this must be understood where a legacy is de-
vised generally; but if it is payable out of the land, or out
of the profits of the land, an action of the case lies at com-
mon law, but the usual remedy is in Chancery.

3. The testator being possessed of several leases, de-
vised them to his wife for life, remainder to his son for life ;
and he owing several debts, the wife paid as far as the
goods and personal chattels went, and assented to the leg-
acy, and dicd, there being several debits still unpaid; then
her executor articles with those creditors to convey a
lcase to them, and they exhibit a bill in equity against the
executor and the sgn, to have a conveyance, and the Lord-
Keceper Finch decreéd a conveyance; for first, an executor
is not bound {o pay a legacy, unless he hath security given
to refund, if there are debts; and the reason is, becausé a
legacy is not due till the debts are paid, for a :nan must be
just before he is charitable; and therefore, if a legacy ie
paid, it remains still in the hands of the legatee us a leg-
acy; but if the legatee alien bona fide, the creditor is de-
feated, for lie had a title, and the purchaser shall not be
prejudiced by this trust for creditors: Now in the princi-
pal case, an assent to a legacy will not do any more than
an actual payment would have done.

4. A sum of money devised to . R., to be disposed as
the testator should appoint by a private note; now, if there
was no such note or appointment, thien it is a legacy to
W. R. himself.

5. Legatee of a term must not plead that it was de-
vised to him, and that he entered; but that he ¢ntered by
assent of the executor, or virtute legationis.



LIBEL.

t. THE KING ». ALME & NOTT.

[Trin. 11 Will. 3. B.R. 1 Ld. Ra'{m. 486. 8. C. called The
King v. Orme and Nott.]

INDICTMENT for 2 libcl against several subjects, &c. What shal
to the jury, udknown. Et per Curiam, Where a writing ‘“I":"“m'"s
which inveighs against mankind in general, or against a 2 \:ftnmm
particular order of men, as for instance, mep of the gown, 2 !awk. ch. 78.
this is no libel, but it must descend to patticulars and in- s 9

dividuals to make it a libel.

@

2. THE QUEEN ». DRAKE.
’ [Mich. 5 Ann, B. R.]

INFORMATION ,against the defendant, setting forth, 1sak. ss0.
that he being evilly disposed, &e. did make a libel in- Ifamation for
titled Mercurius, containing divers scandalous matters jnone word fre
secundum tenorem Yequen’, and so sct forth some paragraphs, the libel itself,
and in one of them there was the word nec instead of non, "*5*%
so that it was not litcrally the same as in the libel; however
it did not alter the sense; but upon not guilty pleadcd,
this variance being perccived at the trial, the counsel for [ 225 ]
the defendant insisted, that it might be found spccially,
which was done; and afterwards, upon srguing this spe-
cjal verdict, judgment was given for”the defendant: It
wag objected against him, that this variance was im-
material, and that in every action for words the plaintiff
usually declares, for speaking hee Anglicana verba sequen-
tia; but it is not necessary to prove every word; therefore
to make every literal omission or variation fatal, would be
to make this action impracticable. Bul per Curiam, The
* tenor is the transcript copy of some original, to which it *Postea 5. 5. P.
may be compared, and therefore there can be no tenor of
words spoken, because there is no written original; but
there may be a tenor gf a wriling, which word always im-
ports a true copy of the_thing written, and consists in
identity. Et per Holt, Ch. Just. A libel may be described
either by the sense or by the words; and therefore an in-
formation charging, that the defendant made a writing,
containing such words, is good; and in such case a nice
exactness i not required, because it is only a description

SackeLp, Vor. 1, 29



Dyer 203.

3 Cro. 503.

2 Cro. 407. Hob.
129. Yrlv. 46,
152. 5 Rep. 53.
Cro. Car. 328,

2 Saund. 121,
Co. Ent. 508.

Innucndo,where

[226]

*3 Cro. 428.

2 Rep. 10. Roll.
82. Yelv. 21.
Hob. 6. 1 Rall.
Rep. 24. 2 Wil-
5on 403.

LaBELn.

of the semsc and substance of the libel. But an informa-
tion, charging the defendant with making a writing secun-
dum tenorem sequenlem, there the written libel, und that set
forth in the information, must exactly agrce, because
every word in the information is a mark of description of
the very libel itscll; so in trespass, quare clausum fregut, &c.
if the plaintiff sets forth the buttalls and boundaries of his
close, and fails in the proof thereof, he cannot recover;
because he is obliged to prove his description; and there is
no difference between wrongs done by words and by thiugs.

3. Words arc transieat, and vanish in the air as soon as
spoken, and there can be no tenor of them,'as hath been al-
ready observed, and therefore an identity is not required;
and though the jury find some omissions, it will be sufficient
if some be proved, and in such case the plaintiff' shall re-
cover; but when a thing is written, though cvery omission
of a letter may not make a variance, yet, if such omission
makes a word of another signification, it is fatal.

—— S

4. CROPP ». TILNEY.
[Mich. 5 Will. 3. B.R.]

UPON a writ of error on a judgment in an action on
the case, wherein the plaintiff declared that he stood to
be elected for a member of parliament, and that the defend-
ant causcd a libel to be printed of him with these words,
as spoken by the plaintiff (viz.) There is a war with France,
of which I can see no cnd, unless the young gentleman on the
other side of the water (innuendo the prince of Wales) be re-
stored, per quod, ¢ lost his election, ad dumnum, &c., there
was a verdict for the plaintiff, and judgment in C. B.;
and now, upon a writ of error in B. R., it was insisted,
that an * innuendo cannot beget an action, nor make that
certain which was uncertain before, and that here was no
scandal; and if so, this was not a libel. Sed per Holt, Ch.
Just. Scandalous matter is not nccessary to make a libel,
it is enough if the defendant induces an ill opinion to be
had of the plaintiff, or to make him contcmptible and
ridiculous; as for instance, an action was brought by the
husband for riding Skimmington, and adjudged that it lay,
because it made him ridiculous, anq exposed him. Every
man understands who is mcant by the young gentleman on
the other side of the water; if words are false, the de-
fendant may justify in an action, but not in an indictment.
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5. THE KING ». BEAR.
[Hill. 10 Will. 8. B. R. 1 Ld. Raym. 414. 8. C.]
INDICTMENT for making, whiting, cor.nposing, and col- 2 Salk. 417,

lecting several libels, in uno quorum continetur inter alia,

Juxta lenorum etad effectum sequen’, &c.; after a verdict this

was held good, for juzta tenorem imports the samc words;

for * tenor is a transcript, which it cannot be if it differs *Antes 2, 8. P.
from the libel; if it had been ad effectum sequen’, it would

not do, for that might import an identity in sense, but not

in words. _

LIMITATION OF ACTION. See [227]

Evidence, 5.
e ——

1. COQLLINS ». DENNING.
[Hill. 12 Will 5. B. R

ASSUMPSIT, jn which the plaintiff declared, that the Where non as.
defendant being indebted to him (the plaintiff) in 20/, pro- mbsit infra sex
mised to pay it wpon demand, and that he (the plaintiff) pica. 12 Mod.
had on such'a day and place demanded it, but the defend- 444-5-©
ant refused to pay it; the defendant pleaded non assumpsit
infra sex wnnos,&c. and upon a demurrer to this plea it was
insisted that it was ill, for it should not be non assump-
sit, but actio non accrevit infra sex any &c.; because the
duty arises from the demand, and n6t from the promaise:
But this objection was not allowed, for payment upon de-
mand is no more than what is implied by law ().

(a) If the promise had been of a col- debt till demand, it might be other
lateral thing, which would create no wise. Bull. V. P. 151

DG

2. EWERS 2. JONES.
[Mich. 2 Annee, 2 Ld..Raym. 934. 8.C. Comyns 157. S. C.]

LIBEL in the Admiralty by the seamen against the own- § Mod.25. S.C.
ers for wages; the defendgnts pleaded the statute of limi- :l',ﬂ'cd," ot well
tations, (viz.) That it appeared by the libel, that no suit was
prosecuted for this matter within six years, whereas they
should have pleaded directly, that no suit had been brought

within six years after the cause of action accrued; and if



Salk. 424,

S. ¢ Whether
the statute ex-
tends o mari-
ners’ wages,

[*28]

LIMITATION OF ACTION.

the statute had been rightly pleaded, it would have been
a good bar; for per Holt, Ch, Just. though the statute doth
not extend to causes maritime, spiritual, or equitable, but
only to dutiesat common lgw, yet mariners’ wages are a duty
at common law, and, if sued for at common law, the sta-
tute would have been a good bar.

G

3. HYDE » PARTRIDGE.
[Pasch. 1 Annee, 2 Ld. Raym. 1204. 8.C.]

UPON amotion for a prohibition to the Admiralty, sug-
gesting a contract at land, and a suit for wages thercon by
the mariners gagainst the owners, upon an outward * bound
voyage, and that he had pleaded the statute of limitations
in that court (a); which plea was rejected, so that the sta-
tute did not extend to causes maritime, &¢., and that it was
no pleain bar toa trust or to a legacy; and now il was in-
sisled for the prohibition, that the common law had a pro-
per jurisdiction for marincrs’ wages, and that the ruit
might be as well brought for such wages in tha courts of
common law as in the Admiralty; so that the Adwiralty
had at most but a concurrent jurisdiction in this case with
the courts of common law, and that only by indulgence of
law, which ought not to he extended so fyr as to suffer them
to proceed in the Admiralty otherwisc than they might
at common law: Et per Holt, Ch. Just. I is a question
among merchants, Whether marincrs’ wages were due for
outward-hound ships? But per Powel, Just. Whether they
are duc or not, is a question properly determinable in the
Admiralty; and he questioned whether the statute could
be pleaded to a 83it in the spiritual court for laying vio-
lent hands on a clerk; and per Holt, Ch. Just. clearly it
would be no plea in that case, no more than it would be
to an indictment at common law, for that is a prosecution
of a public nature, pro refsrmatione morum, and not a pri-
vate action of the party to have recompence in damages,
the rule was for the plaintiff to take a prohibition, and to.

-declare upon it.

(a) He pleaded, that the contract principal point, itis mrovided by stat.
t

was made ten years before; which was 4 Jnne, ch. 16., that

e statute of li-

held an immaterial plea. Vide the mitations shall extend to these suits.
Reportin Ld. Raymond. As to the



MANDAMUS,

MORSE ». BRAXTON.
[Pasch. 12 Will. 3. B.R.]

CASE, &c. in which the plaintiff laid his action in Nor-
Jolk; the defendant pleaded the statute of limitations; the
plaintiff replied an original taken out in Suffolk, upon
which they were at issue, and the plaintiff had judgment
in C. B.; but, upon a writ of crror in B. R., that judgment
was reversed, because an original in one county cannot
maintain an action in another county.

5. @crndalom wmagnatum is not within the statute 21
Juc. cap. 16., nor slanderous words, which are actionable
only by reason of any subsequent loss or damage, nor slan-
dering a titie; but slanderous words, which are personal
and acltionable in themselves, are within the statute.

6. Where the picinfiff 7s beyond sea, his case is not
within the statate; but, 1f the defendant is beyond sca, it is
otherwise (a).

4.

7. Where an action is barrable by this statute, a new
promisc will revive it; so it is of an acknowledgment, be-
cause that is evidence of a promise.

*8.  Alatital taken out and continued is a good avoid-
ance of the statute, for itis a demand.

(a) The law, in this respect, is altered ; stat. 4 & 5 Ann. ch. 16.

MANDAMCS.

1. WILKINS ». MITCHELL.

{Trin. 10 Will. 3. 1 Ld. Raym. 348. S. C. And see the Note
in Ld. Raym. 348. contra.

IN an action of débt for rent hrought in an inferior court,
the plaintifl’ was nonsuit, whereupon the defendant had
judgment; but they refusing to execcute it, B. R. was mo-
ved for a mandamus, but it was denied, because the defen-
dant had a legal remedy, (viz.) by the writ de executione ju-
dicii out of the Chancery.

Anoriginal in
one county ean-
not maintain an
action in another
county. Vide
2 Salk. 420.

3 T. R. 662.

Words which
are actionable
are not within
the statute. Lit,
Rep. 342. 1 Sid.
95. Cro, Car.
141,

Where the
plaintifl’ is be-
yond sea his case
18 not within the
statute.

Where a new
promise will re-
vive the action.
Vide 1 Salk. 29.
1 Str. 550. Bull.
N. P, 151,

2 Bl Rep. 1181,

[*220]

Mandamus de-
nicd, where the
y hath ano-

ther, and
remedy. P 31ch
ac. Doug. 506.
Mod. Cas. 98.

1 Term Rep.
39. 3 T. R.646.



Mandamus to
restore a ser-
Jjeaut ad clavem,
mstead of clavam.

2 [alk. 433.

It will not lie to
restore &8 poor
alderman. Rex
v. Liverpool,

2 Bur. 723,
setuble contra,

[230]

3 Lev. 309.
Show. 217, 251,
261. Skin. 290,
3 Mod. 332,
Notgranted to
restore & proetor
in Doctors Con-
mony.  Carth,
169,

5 Mod. Man-
damus to restore
nine persons
Jointly, quashed
for that reasom.
2 Salk. 433, S.P.

MANpAMUS,

2. THE KING z. MAYOR OF DARTMOUTH.
_ [Trin. 12 Will. 3]

A MANDAMUS to restore W. N. to the place servi-
entis ad clavem, meaning the serjeant of the mace, &§c. The
return was, that therc was no such office in that corpora-
tion,but that there was an office servientis ud clavam, to which
they prescribe to put in and out an officer at pleasure, &c.

s

3. THE KING » MAYOR OF ANDOVER.
«  [Trin. 12 Will. 8.]

MANDAMUES to restore him to the place of an alderman
in Andover; the return was, that he was so poor that he
could not pay the taxes: Et per Holt, Ch. Jus. Where a
man through poverty cannot pay his scot and lot, it is fit to
deprive him of his magistracy, but not of liberty; so a man-
damus was denied.

) G

4. LEE v. OXENDEN..
(Trin. 3 Will. 3. B. R.]

LEE suggesting that he was debite juratus & adnzssus in
loco & officio of a proctor, &c., and also that he was displa-
ced and amoved from his said office, prayed a mantamus to
be restored, and iusisted, that he had a freehold in his
oftice, and that it cwncerned the administration of justice;
but the mandamus v\v"!:; denied, because this matter wag
merely spiritual, and B. R. cannot take notice of it, nor
correct errors in their proceedings, in cases where they
have a proper jurisdiction and cognizance; so that this
being of an ecclesiastical nature, and the deprivation being
a judicial act, it cannot be avoided but by appcal.

- ) § Gim—

5. THE KING ». MAYOR OF CHESTER.

A MANDAMUS was granted to restore Bretf and eight
other persons to the place of common council-men of Chester;
the mayor made a bad return, however, the Court quashed
the mandamus, being joint for nine persons, when they had
several offices and interests, and ought to have several writs
of mandamus.



MANDAMUS. 230

6. THE QUEEN ». CORY.
) [Mich. 8 Will.3] |

THE Court was moved for a mandumus to the justices of Where not
peace, for that they procecded to remove W. R. (rom his Eraued without
place of abode, after he had offered to give security to in- fact.
demnify the parish: Et per Holt, Ch. Just. In a mailer of
right, as for instance, where a mandomus is prayed to restore
a man, &c., we never require an affidavit ¢f the fact; but
this is re(;luired upon a supposed fuilure of duty in the jus-
tices, and’ thefefore denied to grant a mandamus till affi-
davit madc, &c.

7. KING AND QUEEN ». DR. GOWER.
(Trin. 1694. B. R.]

A SPECIAL mandamus was directed to Dr. Gower, &¢c. Mandamus wilt

reciting, that such particular fellows of his college had not lie to turn
not taken the oaths, so that their fellowships were void by z,','k:w'j Vide
the statute 1 Will. 3., and requiring him to turn them out, Skin. 393, 546.
and to place new felfows in their room; the return was of
several statutes, one of which was, that no onc shall lose
his freehold witheut being heard and admitted to answer [ 231 ]
the charge, and that the persons named in this mendamus
were duly elected, &c., and that non constat, &c.; but they
had taken the oaths: Et per Curium, As to this last part of
the return, it is ill, because the oaths are to be taken be-
fore the master and fellows; but the chief question was,
Whether a mandamus would lie in this case, and in this
manner? and the Court inclined, y it would not, be-
chuse the fellows who arc to be turrfd out, are no parties
to this writ, so that they would be displaced without being
heard, and without answer; and this differs from the com-
mon cases of mandamus, which are usually to restore men
to their rights, and are directed to them by whom the in-
jury is done; and though it may happeu, that even in such
a_case a man may be turned out of his place, yet that is
collateral, and not by command of the writ. *

St G

8. THE KING ». TAYLOR.

MANDAMUS to restore him to his place of alderman of Mandamus t
the rsty of Gloucesters the return was made by the mayor and ;’cm“’a:g dre
bailiffs, (viz. they returned their power, §c., and that wherethereturn
Tuylor wai removed by thirty of the common council-men ¥#ill.anduhere

in the council-chamber assembled, for that he was a common moval was just. -
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Vide 2 Bur. 723,
738. 2Str. 1051.

1 Roll. Rep. 409.
3 Bulst. 189.

[232]

Denied to re-
store a clerk of
a company in
London. Vide
Bur.999. 1 Str.
696. 1 Sid. 40.
Mod. Ca. 18.

2 Salk. 531.
Mod. Cases 97.
Mandamus to
the present over-
seers to make a
rate toreimburse
the old unes.
Vide Str. 63.

MANDAMUS.

drunkard: Et per Curiam, this return was adjudged ili,
because it did not appear, that the thirty common council-
men were then and therc assembled as a common council,
for they might be there t> feast, or to other purposes.

But that the cause returned was sufficient to remove
him; it is true, if a man is drunk by accident, that would
not be cause to remove him; but habitual drunkenness
makes a man unworthy to be a magistrate, and disables
him in point of government.

Though the removal was by the mayor and thirty of the
common council-men, yet the writ ought not to be dirccted
to them, but to the corporation by its proper nime, as it
was in this case to the mayor and bailiffs.

But the return being ill for the reason beforc mention-
ed, a writ of restitution was granted: And afterwards the
question was, Whether the corporation might procecd
against him de novo for his drunkenness? and the Gourt
held they might.

9. THE KING ». WHITE.
[Trin. 2 Annee.]-

MANDAMUS to restore him to his place of clerk to the
Butchers’ Compuny in London, it being* a charter-office;
but, per Curiam, it was denied, for if it is an office of free-
hold, he may have an assize; ifit is not an office of free-

hold, then it is only a private service, which doth not con-
cern the public.
P E—
-
10. THE QUZFEN o INHABITANTS OF .
LITTLEPORT. .

[Hill. 2 Annee.]

THIS case is re.ported in 2 Salk., by the name of Tau-
ney’s cases it was“thus: ss. A mandamus to the church-
wardcens and overseers of the poor of the parish of Latt/e-
port, to make a rate to reimburse the old overseer of the
poor what money he had laid out, of his own, for relief
of the poor: The return was, that the major part of the
parishioners did not agree to his acCompt; and the ques-
tion was, Whether the plaintiff Tawney, being a former
overseer, but now out of his office, should have a manda-
mus to the present overseers to make a rate to reimburse
the money he laid out, of his own, to relieve the poor?
It was insisted on his behalf, that he should have a man-
damus, because he was indictable for not relieving the
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oor, though he had none of the parish money in his

ands, and he might die in his office, therefore it seems
reasonable, that the law should give him some remedy,
since it subjects him to this charge. But per Curiam, the
law doth not oblige him to lay out his own money to re-
lieve the poor; but he is to make a rate, and this is to be
allowed by the justices, and the poor are to be relieved
out of this money when raised, otherwise the consequence
would be, that overseers of the poor would lay out what
money they pleased, and charge the parish with it; so
that what he did in this case was voluntary, being in no
wise cofnpeltible to do it, and therefore it would be un-
reasonable in this Court to compel the succeeding over-
seers to reimburse him; he should eithef have kept his
own money, or taken care to have a rate made, and that
would have been his proper method ; and this Court never
allows a mandamus where the law hath provided another
remedy, and a rate cannot be made as for him, but to re-
lieve the poor.

D S

11. THE QUEEN ». SIR RICHARD RAINES.
* [Mich. 6 Anuse.]

THERE is a case reported by this name in 1 Salk., but
it is not the same case, nor in the same term, but four
years after. ss. Mundamus to admit her to the probate of
a will by which she was executrix; the return was that
she was made executriz durante minore elate of W. R., and
that the -said W. R. was now of full age, so that the
testator ‘remained intestate. Et per Holt, Ch. Just. he
should have returned generally, that she was not execu-
trix, or if he would return the spccfl matter, as he hath
Ylone, he should have averred, thafshe was not executrix
aliter vel alio modo; but that the return now made was not
a direct answer to the writ, but only argumentative, to
shew that she was not executrix. But the Court would
not grant a peremptory mandamus; they quashed this for
the insufliciency of the return, and ahmerced the defend-
ant, and ordcred an alias mandamus, that the suggestion
of the writ might be fully and plainly answered.

12. Though the return is insufficient, yet if it appear
thereby that the party ought not to be restored, he shall
not be restored.  °

[=38]

1 Salk. 229.

Mich- 10 W.
Mandamaus to
admit one to the
probate of a will,

Cumb. 185,
Carth. 457.
ant. 168.

Sid, 14.

13. Where the place is of mere service, no mandamus Sty. 457. Sid.

will lie; as for an usher of a school; but where it is an

71, 94, 152,
169. 3

office as churchwarden, sexton, steward of a court, &c. a 353, 3 Mod,

mandamus will lie; and so it will to restore an altorney to
his placa of attorney in an inferior court, and to restore
the treasurer of the New-River-water; but it will not lie
to restore the proclor of a spiritual court.

Savkerp,. Vou. 1L 30

234,

Cumb.
210. 1lev.

ante 230.
6 Mod. 18.
Skin. 200.

. -
1.



1Lev.14,23,75.
1 Wilson 206.

Andr. 176. Sho.
74 2Lev. 15,
Carth. 168.

2Lev. 18. Ray,
211. 1 Ventr.
143, 155.

1 Vent. 302.
11 Co. 96.
2 Satk. 426.

[*232]

MaAsSTER AND SERVANT,

14. A fellow of NewCollege was expelled by the warden,
&c. whose sentence was confirmed by the visitor; and thia
being returned on a mandamus, it was objected, that the
cause of his cxpulsion did not appear. Sed per Curiam,
This being a private eleemosynary society, and a visitor
appointed by the founder, no mandamus lies; and therefore
it is to no purpose to object against the return. Bagg’s
case was the first mandamus of this sort; as for those mention-
ed in Ryley they arc no more than letters recommendatory.

15. JMandamus lies to restore a sexton upon a certificate,
that he is an officer for life, and had so much of every
house in the parish for wages. Sy

*168. Muandamus to restore a common council-man; the
return was, that the said Alderman W. R. was a knave;
disallowed, for the words have no reference to the corpo-
ration: It was held by my Lord Hale, that rcturns of this
nature ought to be sworn, and that it was so done in Med-
dicol’s case; but of late it was disused.

Where the mas-
ter is liable for
the cheat of his
servant, Vide
infra.

1 Roll. 94, 95.

1La d
Soa” Whewe
the master is not
1iable tor his ser-
vant, Seel Wil-
son 328,

MASTER AND SERVANT.

1. SIR ROBERT WAYLAND'S CASE.

HE used to give his servant money every Saturday to
defray the chargesyof the foregoing week, the servant
kept the money; yei,per Holt, Chief Justice, the maste
is chargeable, for the master at his peril ought to tale
care what servant he employs; and it is more reasonable,
that he should suffer for the cheats of his servant than
strangers and tradesmen; so if a smith’s man pricks my
horse, tlfe master is, liable.

b )

2. BOULTON ». ARLSDEN.

[Pasch. 9 Will. 3. B. R. at the Sittings at Guildhall, coram
Iolt, Chief Justice.

IN this case it was hcld, that where a servant usually
buys for his master upon tick, and takes up things in his
master’s name, bat for his own use, that the master is liable,
but it is not so where the master usually gave him ready

mouey (@) (a) Vide ac. 1 Sir, 506.
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That where the master gives the servant money to buy
goods for him, and he converts the money to his own use,
and buys the goods upon tick, yet the master is liable, so as

the goods come to his use, othervise

That a note under the hand of an apprentice shall bind
his master, where he is allowed to deliver out notes, though
the money is never applied to the master’s use.

But where he is not allowed or accustomed to deliver

not (a).
235
Ca. la[w and ]
. 110.
3 Bac. Ab. 558.

out notes, there his note shall not bind the master, unless
the money is applied to the master’s use.

A factor of the East-India Company carried over 1200/,

in gold tp India, where a custom was

by the factor, and never paid: Et per Curiam, the factor
shall have the benefit of it, and not the Fast-India Compa-
ny, forit was due from them and ought to Rave becn paid;
therefore they cannot make a title to it against one who
hath the possession, for thatis sufficicnt against all persons
but against him who hath the very right, and the non-pay-

Skin. 149. Ch.
Rep. 25, 76
Where a factor
of the East-India
Company shall
have the benefit
of what he saved,
and which the
Company ought
to have paid.

due for it, but saved

ment in this case was at the peril of the factor.

(a) If the master never had any
previous Jealing with a tradesman,but
the tradesman’s dealipgs haveall been
with the servant,whom the master has
regularly paid; in that case the master
shall not be charged. As where the
action was for oats and hay furnished
for the defendant’s horses ; the plain-
tiff having had no dealings with the

master, but with the coachman, to
whom the master gave money for the
purpose mouthly ; the plaintff never
applied to the defendant (the master)
during the time, and the demand was
for years standing ; it was ruled, that
the master was not liable. Per Lord
Kenyon at Nisi Prius. Espinasse,
115.

‘,,v
MISCASTING. “See Money.

MISNOSMER.

‘.

LEPARA 2. SIR JOHN JERMAINE.

[Pasch. 1 Annee.]

THE defendant was sued by the name of Jokn Jer-

18alk. 50. 8. C.
ma

maine, Knight; he pleaded in abatement, that he was a nity and part
knight angd baronet; the plaintiff re&lied, that he (the de- ',"'M“g:-

fendant) was a knight only; but

e plaintiff perceiving 1175,
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his mistake, and the proceedings being all in paper, he
prayed * leave to amend, but it was denied, because there
was nothing to amend by, for the bill and process was by
the name of knight; then the question was, Whether. Baro-
net was such a necessary part of his name as the action
must abate for want of it? Et per Holt, Ch. Just. haronet is
as an essential part of his name as knight, because it is a
dignity, and whether it is created by act of parliament or
by letters patents, it is part of his name, as duke, viscount,
marquis, baron, though as to this last name of dignity,
there is a difference between a baron by tenure and a baron
by patent, for in the first case, baron is not a ramecof digni-
ty; and if it is omitted it shall not abatc the action, but a
baron by lelters patent is a dignity, and part of his name.

i G

2. THE KING ». BISHOP OF CHESTER.

Where the de- _ IN a quare impedit, the plaintiff claimed under a grant to
claration isaided Sir William Sards, who granted to the Lord Derbys the
defendant pleaded, that Sir William Sands, now' concessit
to the Lord Derby; upon which they were at issue, and the
jury found, that it was granted to the said William Sands
in the declaration, by the name of William Sands, Esq.,
being then an esquire, and aflerwards made a knight; Et
per Curiam, This declaration is aided by the verdict, by
which the grant and the identity of the person were found;
and this explanation is no more than what is often done by
the plaintiff himself in late cases,as for instance, where
W. R. is bound in a bond by the name of /. R., Esq., and
is afterwards knighted, the plaintilf must bring his writ
against him by the ¥me of W. R., Knight, but in his de-
claration he must shew the special matter, (viz.) that thé
Vide 114, defendant bound himself by the name of W. R., Esq., abd

g:%mésim'm was afterwards Anighted; but it is otherwise if the de-
p.c.2122  fendanthad craved oyer of the bond and demurred.
" —t
3. THE KING ». BISHOP OF CHESTER AND
PEIRCE.

1L4. Raym. IN a quare 1 it, the defendant, as patron, pleaded a
22 28k  orant made b;pging Charles 1. to William Thackston,
isadig- /Armigero, posiea militi, who granted it to the defendant;
:::! and partof  the plaintiff craved oyer of the letters patents, &c., anq it
L pame. apseared tobe a grant to Sir William Thackston, Knight,

and upon a demurrer to the plea, Rokeby, Just, was of

opinion, that this might be the same person, for hie might
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have such a name by reputation: But per Folt, Ch. Just.
agrunt to Willizm Thackston, Esq. by the name of William
Thackston, Knight, cannot be good, because knight is a
name of dignity, and part of *his name, and as much his
name as the name of baptisms and if he might have such a
reputative name, he ought to have pleaded it so, (viz.) per
nomen, or cognitus & rcpulatis per nomen, &ec., as in the case
of a bastard; but knight cannot be a name in reputation:
there is no foundation for it, as in the case of a bastard, or
the eldest son of a duke, who by the laws of heraldry takes
pluce as a marquis, but the title of inight can be only con-
ferred by sthe king; and in ancient conveyances the eldest
sons of dukes and earls had only the addition of esquire,
commonly called marquis, &c. and now the course is to
make the addition of eldest son to such title:

—— G

4. COLLEGE OF PHYSICIANS . DR. SALMON.
(1 Ld. Raym. 680. S. C.],

DEBT against the defendant, for practising physic with-
out license, in which the plaintiffs declare hy the name of
the president of the college, sex communitas of the faculty
of physic in London, &c. The defendant craved oyer of
the letters patents, whereby it appeared they were incor-
porated by the name of the president, college, sive communi-
tas of the faculty of physic in London, and were empow-
cred to sue and be sued by the name of presidens collegii,
sive communitatis fucultatis medicine i London, and then
pleaded misnosmer in abatement: Et per Curiam, the plea
was adjudged good, for they may sue by their name of in-
corporation, which is president, collectfum, sive communitas
of the faculty of physic, &c., or by jfe name given to them
for' that purpose, which is presidey€ collegii, sive communila-
tis, &c., but here they sue by ngither of thosec names, but by
the name of president of the collcge, sew communitas, §c; so
judgment was given quod billa cassetur.

Afterwards, Trin. 13 Will. 3. B. R., another action was
hrought by the same plaintiff against the same defendant,
and for the sume cause; and this was brought in the name
of president, college, or commonalty, which was the true
name of the incorporation; and upon demurrer it was ob-
jected, that it ought to be brought in the name of president
of the college, for by that name they have power to sue:

ed per Curiam, they may sue by the name of incorporation,
or by the name of president only; but though by their char-
ter they have power to sue by that name; yet per Holt, Ch.
Just. it is better (as in this case) by the name of their in-
corporation,

* 237

5'Mod. 327

2 Salk. 451.
8.C. Misnosmer
in the name of
the corporation.
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MisNosMER.

5. ANONYMOUS.
. [Hil}. 2 Anne.] .

THE plaintiff declared against the defezdant by the
name of John; the defendant pleads he was baptized by
the name of Benjamin, and traversed, that spse idem Johan-
nes was ever known by the name of Jokn; and upon a gene-
ral demurrer to this plea, per Holt, Ch. Just. this traverse
is repugnant in itself, and stands but as matter of form, yet
pleas in abatement are not within the statute of Eliz., but
only pleas to the right and to the merits of the cause; but
though the traverse was rcpugnant, it is not immaterial, be-
cause it waiveqd the precedent matter, which was pleaded
before of baptism, and was become the substance of the
plea itself, so that now the issue mast be by what name the
defendant was called and known, and not by what name he
was baptizcd; but he might have relied upon his name of
baptism, and concluded with it, for a man can have but
one name of baptism, therefore it implies a negative of
itself, without saying, that he was called or known by no
other name (a).

(a) But at last a respondeas ouster was awarded. 1 Salk. 6, 15.

P PQ——

6. ANONYMOUS.
[Mich. 10 Will. 8.]
THE obligor was bound by the name of #. R.; he may

per. be sued by the nam\gf W. R., alius dictus W. C. if his name

is so; but if his name™s R. W., thc obligee cannot sue I}il'n
by the name of S. W., aii~s dictus R. I'., for he cannot bave
two names of baptism, neitlieris there any remedy unless he
hath estopped himself by appearance.

7. KNIGHT’S CASE.
[Trin. 2 Annee, 2 Ld. Raym. 1014.8. C.]

ACTION against John Km‘ihl ; the defendant pleaded
in abatement, that his name is Thomas, and thereupon the
plaintiff commenced a new action against him by his
right name Thomas; the defendant pleaded in abatement &
former action depending; and upon a demurrer to this
plea it was insisted, that the averment was agaipst the re-
cord, for that John and Thomas could not be the same



Money.

person: Sed non allocatur, for in fact it may be so, the
plaintiff should have confessed the misnosmer, and prayed
an abatement of his writ before he had_proceeded to a
new one.

e o

8. ALLEN ». SYMONDS.

CASE, &rc. in which the plaintiff declared against the
defendant by the name of Symonds; the defendant pleaded
in abatement, that he was known by the name of Symms,
absque hoc, that” he was known by the name of Symonds;
the plaintiff replied, that he (the defendant) was known
as well by the one name as by the other; and upon a de-
murrer to this replication, per Iolt, Ch. Just. the * prece-
dents are hoth ways; thercupon the defendant accepted a
new declaration, but without payment of costs.

[#39]
4 Mod. 847,

* Rast. Ent. 716,

Old. Ent. 27.

"MONEY.
—*—

1. DIXON » WILLOWS,
[Mich. 8 Will, 5.]

UPON a motion in arrest of judgment, after a verdict 2Salk.446.S.C.

u];on an indebitatus assumpsit for 13 1. 1% s. for nine guineas,

without saying ad valerem; It wag/neld, that the broad-
piecés were in effect the first guingdf coincd in England for
20s., and went at that rate fopfSome time; but the value
of gold rising, these broad pieces were made current by
proclamation at1l 1s.4d.; and though there was after-
wards a second rise in the price and Yalue of gold, yet
there was no proclamation to raisc the valuc of these
pieces in proportion to the value of gold. But afterwards,
when guineas were coined, they were made in respect to
the value set upon brogd-pieces by proclamation, as afore-
said; though there is no act of parliament or order of
state for these guineas as they now are taken, yet being
coined at the mint, and having the king’s éusignia on them,
they®are lawful money, and current at the value they were
coined and uttered at the mint.

) . 2. Asswmpait for several particulars, amounting in all
to 70/, but by miscasting it was alleged to amount to 90/ ;

Cumb. 387.
Skin, 572.

Carth, 322.
1 Lut. 488.

Jones 69.
4 Mod. 410.
5 Mod. 7.

1Lev. 58
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2 Lev. 4. Vide
< Veut. 129.

2 Lev. §7.

MorTcA&E.

per Curiam, should the jury give above 701 the verdict
would be naught, if under 701. it is good.

3. Debt for rent,and the plaintiff demanded less than
due, adjudged ill after a verdict; the case was, that the
year’s rent amounted to 601, and the plaintiff declaring
for the arrears of one year and a half, demanded 80/.;
whereas it came to 90/ See Cro. Eliz. 22 contra.

4. In covenant, and a general demurrer to the decla-
ration, for that the plaintiff demanded more than appeared
to be due upon the first breach, and less upon the sccond.
Et per Curiam, 'The first may be cured by the plaintiff’s
release, or by the verdict upon the writ of inquiry finding
less; and as to the second, it is well after verdict, or upon
a general demurrer, but not upon special demurrer, and
shewing it for cause.

Yide ante. p. 2.

[ neathans.

1 Ch. Rep. 1.
Where a mort-
e cannot
ave a remedy
to reeover his
money, the
mortgagor can-
not conpel a ree
demption.

MORTGAGE.

1. GOREY’S CASE.
[Hill. 9 Will. 5. in Cancellaria.]

DECREED by the Lord Chancellor Somers, That where
a mortgagee lends more money upon bond to the mortga-
gor, he shall not redeem unless he pay the principal and
interest duc on the*hond, as well as on the mortgage. But
if he mortgage the dvuity of redemption to another, the
second mortgagee shas.not be affected with this bond,
because it is but a personld charge upon the mortgagor.
Et per Holt, Ch. Just. If a purchaser pay the money to the
mortgagee, he (the mortgagee) is become a trustee for the
purchaser.

2. One having the reversion in fee expectant upon
the determination of a lease for life, in an estate worth
1000 /. per annum, conveys it in fee to W. R. in consid-
eration of 1000/. and no more; the tenant for life dies,
and now the conveyance to W. R. is pretended to be no
more than a mortgage, because he had declared, That he
did not know how long he should enjoy the estate, and that he
would take his money again, with tnierest: Sed dubitatiir per
Curiam, because W. R. bad no remedy to recover his
money; and where a mortgagee cannot compel the re-
payment of his money, the mortgagor shall not enforce a
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redemption, for the remedy ought to be reciprocal; and
besides, matter subsequent will not make it a mortgage, if
it was not so upon the original agreement.

3. -Where a mortgagee assigna the mni‘_tgagc, all money  yern. 169.
really paid by the assignee, if due at that time, shall be ac- 1 Ch. Rep. 68,
counted principal as to the mortgagor, whenever he coines 258. Wherea
to redeem. ::-‘,:l::?uldg

money then due shall be principal.  ‘T've dise of Equity 120, Bunb. 41.

4. When the heir of the mortgagee is to reconvey the 1Ch. Rep. 3.
estate mortgaged, and there is no defect of assets in the Redemption-
hands of the cyecutor, the redemption-moncy shall be paid (o d.‘c’h‘.;.., |
to the heir, if the condition was to pay it to him; so if jt Jefect of wscts
was to pay it Lo the mortgagec, his heirs, or assigns; 80 it Pogten 7.V ide
is if it was to be paid to his heirs or executors; but it is 2 Salk. 449,
otherwise, if it was to be paid to the executors only.

5. Mortgagee,where the morfgage is forfeited,shall have |G- Rep. 258
interest for his interest; (2) and so shall an assignee, for all g;.,!:.c shall have
intcrest due from the time of the assignment. mturest for his

6. Mortgage to IV. R. and his heirs; but that they "™ ™"
should reconvey, if the mortgagor, his heits, executors, or :SS,'"\[‘{,‘;S.‘,.:.“"
administrfators should repay the principal sum and interest the redemption-
to the said W. R., his heirs, executors, administrators. or ,‘::,‘,',“&', ::::“h?ﬁ-
assigns; the mortgagee died, and ti.e mortgage being for- and whi re tothe
feited, the question was, Whether the heir of the mort- ¥guor- Autce
gagee, or his cxecutors, should have the redemption- 2 vem. 193,
money? Kor ihe heir was to reconvey, and there was no
defect of asscis in the exccutors’ hands; and by the con-
dition it was limited to the Areir as well as to the exceutor.

Adjudged, that equitus sequitur legem as near as may be;

now if the condition had becn to repay, withioul mention-

ing to whom, in such casc the cxccutor should have the

money; becausc it first came ovt of the personal

eState; but the benefit of redemptun being forfeited in [212 ]
law, it is all one in a court of eqydly, ns if neither heir or )
excecutor had been named; thercefore in that case

equity will appoint the excCutor to have it, because the

right of the mortgagee was orly to the money, for which

the land was no more thau a secaritly, #nd as his right to

the land was in that respect only, therefore the mouey is

personal estate, and must comc to the exccufor; but

where the condition appoints the m.ncy te he paid either

to the heirs or exccutgrs in the disjunctive, und the mort-

gagee comes at the day, he haih Lis clection by law to pay

it to either; (b) and all mortgages belong to the persenal

estate, though made in fee.

-

(a) This certainly is not true; even (b) But in this case the heir would
an express agreement for the purpose be deemed a trustee for the executor.
will be void. Vide 2 Salk. 449. Vide Powell on Morigages.

SaikeLp, Vor. I1L 31
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NOBILITY

1. THE KING ». KNOLLIS.
[‘Trin. 6 Will. 5. B.R. 1 Ld. Raym. 10. 8. C.]

2 Sulk. 509. THIS case is reported in 2 Saik., but it was as follow-
Were nobility —eth: The defendant was indicted by the hametof Charles
latogent to the Knollis, Ksquive, at Iicks's Ilall, for murder, which indict-
writ, ment being rgmoved into B. R. by ceriiorari, he pleaded
in abatement, that Williom Knolls, Viscount Wallingford,
was, by letters patent under the Great Scal of England,
which he produced in court, created Earl of Benbury, to
him and the heirs males of his body; that he died, and
that the hounur descended to Nicholas Kiiolls, his son and
heir, who died, and the honcur descended on the defend-
ant, con and heir of the said Nicholas. Kt hoc sparatus est
zerificare. T'be attorney-gencral replicd, that the defend-
ant, on such a day, petitioned the lords in parliament to
be tried by his peers; and that they, upon consideration
therecf, dismissed his petition, and disallowed his peerage:
and, upon a demurrer to this replication, these cxceptions
were taken to the plea.
(1.) Because it doth not conclude prout putet per re-
cordum.
(2.) That there ought to have been a writ 1o certify the
descents.
[243] (3.) That the plea ought to have averred Banbury to be
in England. a
(4.) That the defer) !pnt did not plead, that he was rous
purium regni Anglic.
(5.) That this plea is "~ ~oided by the replication, that
the defcndant was barred of his peerage by the order of
the Housc of Loxds.

. Which objections were thus answered:

(1.) And first the Court held, that herc being déscents
pleaded, which are matters of fact, for that reason prout
palet per vecordum would have been"a very improper issue;
and that ear! or no ear! could not have been an issue in this
casc, but non concessit only; because the letters patents arc
set forth upon record, and therefore they held nobility
in this casc triable per pais; so where nobility is gained
by matter of fact, it is triable as aforesaid; as ér instance,
where it is gained by marriage; but where it is by writ'



Nobiurry.

only, or by patent, without descents, it is not triable but
by record, and in such case the plea must conclude prout
patei per recordum, and so are the * old books to be in-
teaded. . '

(2.) As to the second objection, a writ to certify the de-
scenls is only cautionary, and nol necessary.

(3.) They held, that the defendant need uot aver Ban-
bury to be in England, for it will be intended that it was;
besides an carldom consists in dignity and gffice, and it is not
material whether the place be in Engiand, or not; as for in-
stance, there is no such place as Rivers, or Albemarle, in
England, &ind yet there are such caris; for the great scal,
waich necessarily relates to England, makes them English
peers; it is Lrue, the king may create an Irish pecr under the
great seal; but that must be by express words in the patent.

(4.) The defendant needs nui aver, that he is unus parium
regni Anglie, because he appears tc beso by letters patents
now produced; and as t¢ that maiter, Eyre, Justice, took
this difference, (viz.) wheie pedrege is claimed t ratione
baroniw, as by a bishop, he must pleaa, thatehe isunws puri-
um regni olnglic; but where the drum is ratione nobilitatus,
he nceds not plead otherwise than pursuznt to his creation.

(5.) It was adjudged, that the order of the Ifouse of
Lords did not take away the defendant’s peerage, nor cou-
clude him, because his cause was not properly before them;
| the course is, where a manis disturbed in his title, to pe-
tition the king, who indorses the petition, and sends it mto
Chancery.

*A personal honour, as the dignity of pecrage, may be
forfeited by attainder, for it is implicd by a condition in
law, that the person dignified shall be loyal; and this dig-
nity afler attainder cannot descend, becausc the blood by
whichit is to descend is corrupted; cuch a dignity cannot
be surrendered, or transferred by jim-',"for itis a quality affix-
ed to the blood, and so merely,,strsonal, that a fine can-
not touch it; besides, if it wef permitted, it would draw
the trial of pecr or no peer into the court of Common
Pleas, which is determinable only in parliament, (viz.) in
the House of Peers.

43

22 Assize 24.
8r. Assize 240.

T 4 Inst. 15,
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NOLLE PROSEQUI, OR NON-
. SUIT.
“ The Serjeant’s Obscrvations upon this Title, and upon a
“ Retraxit.”

—t R ———

1. A NONSUIT is, where the plaintiff ought to ap-
pear, but makes defoult; but a retrasit is, where the party
is in court and makes default. :

3

2. A nonsuit is either before appearance, at the return
of the writ, or after, at some day of continuance, for the
plaintiff is always the first agent, but it is never perempto-
ry before appearance; it is true, after appcarance, and in
some cascs, it is peremplory, as in appeals quare impedit, and
attainis, &c.

3. In personal actions, the nonsuit of one is the nonsuit of
all the plaintiils cxcept in some cases, where summons and
severance is allowed; it is so in trespass, and it is so in debt;
as for instance, if an action of debt is brought against 4., B.,
and C. by several pracipes, a nonsuit quoad A. is a nonsuit
quoed the vther two, but it is otherwise in a discontinuance.

4. So where action of debt was brought against three co-
heirs, two of them confessed assets, and being at issue with
the third, the plaintiff was nonsuit; this shall enurc toall.

5. At cominon law, upon every continuance or day gi-
ven, the plaintit might be nonsuit, so that cven aftera*
verdict, if the Court took time to consider and be advised,
the plaintiff was demandable, and might be nonsuit; but
this is now remcdied by the statute 2 4. 4., yet after a {
privy verdict the plaintiff may still be nonsuit, and so Le
may after a special venget found, because the matter was
argucd, and so e may ai: 't a demurrer, though the mat-
ter was argued, if the Coun give a day over, for the plain-
tiff is then demandable.

6. -Astoa retrexit the rule is, qui semel actionem renun-
ciavit amplius repetere non polest 5 therefore a retraxit is a bar
to any action of ¢qual nature brought for the same cause
or duty, but a nonsuit is not.

7. A retraxit must be always in person, for the entry is
venil & fatetur sc nolle ullerius prosequi; and therefore, if it
is by attorney, it is error.

8. 'Two joint obligors; one was sued, and as to him a
refraxil was cntered, and afterwards the obligee broughtan
action of debt against the other, who plcaded this retraxit
inbar to that action; and the better opinion was, that it
wasa good bar (a).

(a) Otherwise if they had been jointly and severally bound. March 95.



‘NoLLe Prosequi, or Nonsuir.

9. GODDARD ». SMITH.
[Mich. 3 Anne.]

THERE is a short note of thiscase in 2 Salk., but the
case was as followcth:

ss. W. R. being indicted for barratry, the atiorncy-ge-
ueral entered a non pros. (viz.) quod attorn. generalis domina
regine, ipsum inde non vult ulterius prosequi; whereupon W.
R. brought an action on the case against the prosecutor,
for a falseyand walicious indictment prosecuted against him
(the plaintiff) et quod fuit debito modo inde exoneratus, and
at the trial gave this non pros. in evidence: Sed per Curiam,
It ought to be an ucquittal upon the merits of the cause, which
was ncver tried in this case, and there was no default in
the defendant in not having it tried: Etper Holt, Ch. Just.
This is no discharge, it is only putting the defendant sine
die, the attorney may {ake out new proccss if he will.  Sed
per Harcourt, clerk of the Croun-gffice, it was never yet done;
non pros’s have been frequent upon informations, but never
upon indictments, till the reign of Car. 2.,and the Court
thought it hard that the attorney-general should allow
them.

D P

10. CREE ». ROLL (o).
[Pasch. 13 Will. 3.]

IN ejectment against two defendants; afterwards, at the
nasi prius, the plaintiff entered a retrazit agaiust one of
them, and the cause was tricd against the other; adjudg-
el, that before the record is sent d-wn by nisi prius, either
before or after issue joined, the %.aintiff may enter a non
pros. against one defendant ,7here they sever in their
pleas, but where they do nof’sever the plaintiff cannot en-
ter a non pros. as to one of them.

(2.) That there cannot be a non prol. at the trial at the
assizes.

2 Salk. 456.
‘Where a non
pros. is no dis-
charge.

[246]

‘Where a non
pros. may be en-
tered,whero not.

(a) Queere, If this is not the same case with Greeves v. Rolls, 2 Salk. 456



1 Roll, Rep
469. contia,

1 Vent. 78.
‘Where special
notice must be
given.

2 Lev. 22. Wil-
liams v. Fry.
‘Where a person
is bound to take
notice of a con-
ditional limita-
tion. 8 Co. 92.
Cro. Car, 392.

1 Rol. Ab. 856.
Mod. 87.

1 Ventr. 20k
Carth. 172

1 Vent. 147.

1 Vent. 204,
2 Lev. 52.

(¢) There

216

NOTICE.

et G ——

1. WHERE a promise was made to pay the plaintift
20/ upon his return from Hamburgh, the plaintiff must
give notice of his return, and allege it specially in his
declaration (a).

2. Devise to his youngest daughter in, tail; provided,
that if she marry without the consent of W. R., then to his se-
cond son in tail; the daughter married without the consent
of W. R., and the second son entered, and both are found
to be infants, and also that the daughter had no notice of
the condition: Adjudged, this is a conditional limitation,
and that the second son might enter, and that want of notice
will not excuse the daughter, because no onc is bound to
give hernotice; and as she takes notice of the estate devised
to her, so she is bound to take notice of the condition upon
which she takes it; but it is othcrwise where the'devise is
to the heir at law upon such a conditional limitation, be-
causc he may enter generally, as heir, not knowing there
was a will.

3. Where a man covenants to make #. R. such an es-
tate in D)., the covenanter ought to give noticc to W. R.
what manner of conveyance he intends; that if it be a feofl
ment, W. R. may be ready on the land to take livery and
seisin. ,

4. So where aman covenants to levy a fine to W. R., the
covenanter must give notice whether he intends to levy it
in court, or by dedimus.

5. Anaward, that 7, shall make B. a lease, &=. within
six months following, ak_that upon making thercof’B.
shall pay the other 501, 4. ~¢eds not give notice when he
will make the lease. * S [nof] 1

6. Qne married a cit han in Surry, [not] knowing
her to 2(: such; aajudgc.zﬁg,at he is ptm'ilshnble, because
he’is bound to take notice, that she was a city orphan, and
the rather, because no body is bound te give him notice (b).

is a contrariety of au-  (b) R. ac. with r'e;pect to wards in

thorities upon this subject. ¥ide Com. Chancery. 5 P. Wms. 115,
Pleader,(C) 75. vol. 5. 3d. ed. pa. 367.



NUISANCE.

ARNOLD ». JEFFERSON.
[Mich. 9 Will. 3.]

IN this case it was held, per Holt, Ch. Just., That an
assise or’quod®permittut, &c. ?uafrc erexit quedam edificia, 1s
good, for there may be a building without a proper name;
it lies de * fabrica, which is a word more uncertain than
edificia, yet it will not lie 1 de mole, because the thing itself
is not to be recovered as in a precipe.

2. Stopping of lights is a nuisunce, but stopping a prospect
15 not; as for instance, one who had a house and lights
time out of mind, the neighbour and owner of the next
field built a shed, which stopped the lights, and then made
a lcase dhercof to V. R., against whom the plaintiff
brought an action for this nuisance: Et per Curiam, admit-
ting he might have an assise of nuisunce against the builder,
yet he cannot have an action against his lessee, because it
would be waste jn him to pull down the shed and abate
the nuisance; but the plaintiff may stand on his own
ground and abate it. Et per Curium, Where the thing
done is a nuisance per intervalla, as a cock, or pipe, or gutler,
an action lies against the lessee, because every fresh run-
ning is a fresh nuisance; yet if #. R. have a way over the
ground of W. M. and he stops that way, and then demises
the ground to C., an action lies against the lessec, for con-
tinuing this nuisance. )

8. A lord of a manor may b.ild a dove-cote upon his
land, parcel of his manor, and /.is he may do by virtue of
his right, as lord thereof; bt a tenant of the manor can-
not do it without license, for he can have no right to any
privilege that may be prejudicial to others; but this is not
a common nuisance, nor punishable in the leet: But the nui-
sance being particular, the lord shall have an waction on
the case, or an assisc of nuisance, as he may for building
a house to the nuisance of his mill.

II

Assise where it
is good, where
not 2 Salk. 458.

* N. B.184.
1 3 Cro.402,580.

1 Mod, 44.

9 Co. 58. b,
Stoppmg lights
whete 1t isanui-
sance, and how
40 be abated.

1 Roll. Rep. 22.

(28]

Dyer 320. 2
2 Sulk. 460

2 Cro. 491.

5 Rep. 104.

2 Roll. 193,

2 Roll. Rep. 5,
30. contra.
Who may bnild
a pigeon-house,
who not.



OATH.

Cro Eliz. 486. ASSUMPSIT, &c. in case he would make oath betore
ﬂﬁﬂﬁmm S?Ch a person, he.pmmised, &c. Et per Curiam, Oaths are
s to do aspiri-  Cither by compulsion or voluniary; and a voluntary oath by
::;-lt:'ild tempo- the consent and agrecment of the parties, is lawful; and
8 in such case, if it is to do a spiritual thing, andrthe party
fail, he is snable in the ecclesiastical court, pro lesione
Jidei; and if it is to do a temporal thing, he might for-
merly be punished in the Star-chamber, if he failed, and

now in B. R.

2. HILTON ». BYRON.
« [Pasch. 11Will. 5. B. R.]

Quiker'ssolemn  'THE plaintifl’ Hilton, being a Quaker, moved for an at-
:{m’“':'ﬁm,m tachment against Byron, offering to make his solemn afirm-
criminal cases,  @lion, according to the late act, that he went in danger of
[249] his lifc (a). Sed per Curiam, it was denied, unless he would
tzke his oath in common form, for this’ being a criminal
proceeding, itis out of the statute. -

(a) R. ac. 1 Str. Quaker’s affitma- award, 1 Str. 441. Allowed on an
tion disallowed in an appeal of mur- affiaavit in his own defence against a
der, 2 Str.854. Sn on a motion for an crurinal charge, 2 Purr. 1117. Ina
information, 2 Str. 872. So ona rule fenal action, Cowper 382. Onarule
to answer the matters of an affidavit, respecting the appointment of an over-
2 Str. 946. So on a motion for an, seer, 2 Sir. 1219.
attachment for nonperformance of an .,

-“k‘—-
3. HIPPESLLY ». TUCK.
2 Lev. 184. . A WRIT of error was brought upon a judgment in an

wines 8. inferior court, of which court the mayor of the corporation

may be assigned Was judge, and “the error assigned was, that he had not

cntraryothe  {aken the oaths pursuant to the statute 25 Car. 2., by

13 Car. 2. cap.1. Which his office of mayor is made void for not taking the

1 Wilson 85.  path, and by consequence the judgment was coram no-
Jjudice; it was insisted in supportof the judgment, that this
is not assignable for ecrror, because it is contrary to the
record by which he is admitited to be judge. . Sed - per
Curiam, the statute makes the office void as to jurisdiction,
and therefore this is assignable for error, though contrary
to the record (b).

(b) Dub. 1 Hawk. c. 8. 5. S.



OFFICE.

4. But since it hath been adjudged otherwise in a pa-
rallel case. ss. Error of a judgment in an inferior court,
for that the sheriff who heard the cause, and was judge of
the caurt, had not taken the oaths; the defendant plead-
ed, that the oaths were not tendered to the sheriff; and
upon a demurrer to this plea it was adjudged good, be-
cause the statute requires, that the oath and declaration
should be tendered to him to subscribe, and the tender is

" traversable (a).
(a) Vide contra 2 Salk. 428.

9

2 Lev. 242,
Dennis versus
Norris.

—— =

OFFICE.

R —

1. SAUNDERS ». OWEN.

IN arguing this case, which was upon & writ of error to
reverse 4 judgment in assize for the office of clerk of the
peace to the justices of Kent, it was held, that anno 12
Rich. 2. The clerk of the peace was called, the clerk of the
Justices; from which it may be inferred, that at that time
there was no custos rotulorum, but all proccedings at the
sessions were kept by the justices; that when by the sta-
tute * 34 Ed. 3. their procecdings came to be recorded,
it was then necessary to have a proper oflicer who should
be responsible for the rolls, and this was the custos rotu-
lorum, who then had power to appoint a deputy, as incident
to his office, and this is the clerk of the peace: But this
being found to be a profitable office, the king did usually
dispose of it therefore, to prevent such disposals, this
offte was anncxed to the custog rotulorum by the statute
37 IL 8.; and since that statut. the custos hath always put
in the clerk of the peace, app#inting him to hold the same
durante placito suo; so that he was removable at will, till
by the statute ¥ 1 Will. 3. he had a more fixed estate,
which is quamdiu se bene gesserit.

[ Ve
2. SIR ROBERT ATKINS ». MOUNTAGUE.

« ELEANOR, queen-dowager of H. 3. endowed St. Ca-
tharine’s Hospital near the 7Tower, reserving to herself
et reginis Anglie nobis succedentibus plenem potestatem of pro-
vifing a master thereof: The queen-dowager, in the reign
of Car. 2., nominated a master, and gueen-consort taking
that nomimation to be void, she nominated another; it was

SatkeLp, Vor. IlII. . . 33 .
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250 OrricE.

insisted, that such a desullory inheritance as this was,
(viz.) regnis Anglie nobis $uccedentibus, could not be good
by charter, without an act of parliament. But'per Curiam,
this is very true, If it had been a yrant of advowson in esse,
or of lands, because he who had a right could not always
[251] know against whom to bring his action; but of a patronage
newly founded there can be no precedent right; therefore
it may be limited at pleasure, like a rent de novo.
Vide Com.Dig. 2. It was held, that this office of a master could not be
Ofiicer, B-13, grauted in reversion; and that the right of granting it
] was in the queen-dowager, and not in the queen-consort,
unless there was no queen-dowager. .

— G

" 3. ANONYMOUS.

Office of mar- PER Curiam: 'The oflice of marshal of the King’s
shul of . K. Bench cannot be granted to one for a term fot years ab-
cdtoonc fra  Solutely, because in such case it might go to an exccutor

term lor years.  or administrator.

2 Jou. 121. But it may be granted to one for nincty-nine years, if he
shall so long live («), becausc there can be no ‘inconve-
nience in such a grant, and the prescnt marshal succeeded
Sutton by virtue of such a lease.

(a) But a grant to one for 99 years, during the life of another person, is
not good. 1 Show. 25.

4. GODOLPHIN » TUDOR.
[Mich. 3 Amnee.]

S. C. 2 Salk. SIR William Godolphin being auditor of Wales for life,
R e‘,‘,";. made the defendant his depuly, quamdiu se bene gesserit -
depatwtion s and by articles of agrecment between them, he the s~id
defendant, in counsidcration of the said deputation, did
covenant to pay to Sir Willit Godolphin 200 .. per annum,
and to save him harmless, &¢c., and entered into a bond
for performance of those articles; and in an action of
debt brought on that bond, the breach assigned was for
non-payment of 200/, per annum for so many years; the
#5%6Ed. 6. defendant pleaded the statute * of Ed. 6.; there was a re-
esp. 16. plication, and a rejoinder and demurrer: And per Curiam,
this is an office within the statute; but adjudged, that
where the salary is certain, in such case, if the principal
maketh a deputation, reserving a lesser sum out of that
salary, such deputation is good notwithstanding the sta-
tute, so if the profits are uncertain arising from fees; if
Vile H. BL.  the principal makes a deputy, reserving a sum certain out of
Rep. 361, the fees and profils of the office, it is good; for in those cases,
if the fees will not answer the reservation, the deputy is
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notto pay: And though a deputy, by his constitution is in-

trusted with the whole office of his principal, yet he hath

no right to the salary or fees, for they still belong to the

principal; so that whatever he reserves to be paid out of

them, is only a reservation of what was his before, and gi-

ving away the surplus to another; but where the reserva-

tion or agreement is to pay generally, but not out of the [252]
. profits, the sum reserved must be paid at all events, and in

such case, it is void by the statute.

5. HUTCHINS, SERJEANT’S CASE.
(Pasch. 5 Will. 3.]

HUTCHINS being made king’s serjeant by patent, King's serjeant
during pleasure, with a salary of 40/. per annum, was af- [aCe Sammnts-
terward made one of the commissioners of the great seal, great seal,his
which commission being aflerwards dissolved, the question Patent s king's
was, Whether he should still take place as king’s serjeant; getrmined.
and by the opinion of all the judges, hi®patent of king’s 3Lev. 351
scrjeant is determined, because his commission put him
into an oflice of judigature, which is inconsistent with the
service and duty of his office to be purformed as king’s ser
jeant; and it is the same as if he had been made lord keep-
cr or a judge. o

6. If an archdeucon forfeits his right to grant the office 1 Vent mm.‘h
of register, per 5 Ed. G. against the sale of oflices, the kin re an Arche
shalelg takel!’.he advantage of that forfeiturc without oﬂicg ﬂm“":‘“‘
found, for it was neither in the archdeacon, nor in the king gf':n:emmr%
as an estate, but only a power to nominate to the oflice; u.,‘.f.u have
it is like a chose in action, and the present vacancy is a chat- it
tel separate from the inheritance.

* 7. Tenant for life of the bailtwick of the Savoy from the 2Tev. 151. of-
créwn, made a lease thereof for a ycar to an under-deputy, Soe%in fee ore
and adjudged good; for by the statute 5 & 6 Ed. 6.cap. 16, statute 5% 6
all offices of fee are excepted, and so are all sub-grants and Ed-6-
sub-dcmises thercof.

8. In fulseimprisonment, the defendaitt justified as depmty 1 Ron. Rep. 273,
to a constable; it was objected against this plea, that a Constable may
constable could not make a deputy, for he is sworfl to his of Rol. Abr. E31. -
fice, and cannot give his oath tohis deputy. Sed per Curi- Moor 845.
um, A constable is byt a ministerial officer; therefore he Cromp- 22
may make a deputy, for he may be sick, and so not able
to execute his office in person, but returns must be made
in the name of the immediate officer, and so they must

inwall ministerial offices, but not in judicial.
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ORDERS.

1. HARRISON z. LEWIS.
A poor man MOYVED to quash an order made at the quarter-ses-

coming with & sions in Coventry; the case was, Lewis, with his wife and
parish shall ot children were scttled in the parish of 4., and from thence
gﬁﬁﬂtz‘:ﬁ removed to the parish of B., where the husbund gained a
tificd, if he hath seftlement; but the parish of 4. having given a certificate to
m‘:ﬂ:;ﬁﬁ; the parish of B., that they (the said parish of 4.) would
" receive themagain, whenever Lewis should become charge-

able to B., and he now being chargeable, they obtained

an order from two justices to send him and his wife and

children to A. again; which order was confirmed upon an

appeal to the segsions, and he was sent thither accordingly,

but the order was quashed; for though it was acgording to

the agreement made between the two parishes, yet a private

agreement in this case shall not alter the law.

D e asmad

2. THE KING » PARISII OF ST. NICHOLAS IN
ABINGDON.

Taxing alone, ONE Dickenson was an inhabitant of the parish of St.

,ml’n:m,‘; Helens, in Abingdon, where he had four children, and re-

settlement. S. C. moved from thence into the parish of St. Nicholas, where

Skin. 620. he lived some time, and was taxed to the poor there, but was
removed back to St. Helens before he paid the tax, and
there he died, afterwards his children were by order of the
justices removed into the parish of St. Nicholas, for that

* Statate 3& 4 their father had gained a settlement there, by being * tax-

will.3. ed to the poor, and this by viriue of the statute 3& 4 Will.
3. But per Curiam, there must be paying as well as taxing,
tfomake settlement by that statute.

- g $ G

[254] 3. THE KING ». INHABITANTS OF WINSLY.

Sessions must ONE Mary Tully, a poor woman, was by order of
:“"’e‘;:‘,‘;ﬁl:’;"rd‘:r two justices removed from Beverly to Naseborough (a) in
Postea 6. 8. P.  the West-Riding of Yorkshire, that being adjudged by them

to be the last place of her legal settlement: Nasebordwgh

appeals to the ncxt sessions, and thereupon an order was

(o) Q. I this should not be Knaresborough?
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made, reciting the difference between Beverly and Nase-
borough; but that appeared to them, that this woman was
last legally settled at Winsly, which was a third parish not
concerned before, and so she was by that order removed
to Winsly; but it was quashed, because the sessions had no
Jjurisdiction, but only to ¢ffirn or reverse the order betwcen
the contending parishes, and not to make an order to charge
a thivd parish.

—af Qo

4, W.OO’I.‘ON RIVERS ». ST. PETER'S MARL-
‘ BOROUGH.

THIS case is reported in 2 Salk.; but it was as followeth,
(viz.) An order was mude by fwo yustices L remove a poor
woman from the parists of Wooton Rivers to the parish of
St. Peter in M.riborough, that being the last place of her
legal settlement; which order being removed into B. R.
by certiorari, these objections were made against it.

(1.) Itis notsaid that the waman was pgor, but only that
she was lame and Likely to become poor.

2.) ftis uot said, that she did uot give securily, upon
giving which she is.not to be removed by the statute *13
& 14 Cur. 2.

(3.) Itis not said, that she did not rent a tenement of 101
per annum. °

(4.) The order was madc upon complaint to the justi-
ces, but doth not say, upon complaint of the churchwardens
or vrerseers of the poor.

But the two last objections were chiefly insisted on te
quash this order.

Now, as to the renting a tenement of 10/. per annum:
Per [lolt, Ch. Just. Beforc the statute 13 Car. 2. the jus-
tices of peace removed poor people by consequence of
law upon the statute 43 Eliz., becausc ‘it is provided by
that statute, that every parish should maintain its own
poor, therefore they consMered who were properly the
poor of a parish, and those were such as were seitled a
convenient time in a parish, and that*a month was a con-
venient time tomake a settlement: But there being seve-
ral doubts made about this matter, therefore to’settle the
same the statute before-mentioned was made; upon which
statute this question,now arises (riz.) since the power o
Jemove a poor person being not wholly founded on the
statute 13 & 14 Car. 2., but on the law as it was before

* the making that statute, whether such an order as would
setve for a removal before that statute, would serve since;
or whether the statute obliges the justices to alter the
form of their orders; and this depends upon the operation
of the statute, whether it was by way of jurisdiction or

254

Vide Haines
casc. Comb. 286.
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5 Mod 149.
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restriction; apd upon searching of precedents by the se-
condary he found, that the orders before this statute were
all without this clause, and so were the orders since;
whereupon, as td this pojnt, this order was held good; and
if the fact is, that the person removed doth rent a tenement
of 10L. per annum, it ought to be remedied by way of ap-
peal to the sessions. '

But as to the last exception, that this order was made
upon complaint only, and not upon complaint of the church-
wardens, &c., this was held fatal; whercupon the return$f
the certiorari was read, and there it appeared, that the
order was made upon the complaint of the ¢hurchwardens
and overseers of the poor; upon which it was urged, that
this omission and defect in the order itself, should be sup-
plied and made good by the return of the certiorari. But
per Curiam, no man can disturb another coming into a pa-
rish, but he or they who have authority so to do; a com-~
plaint ex officio to a justice of peace is not sufficient, for it
may be that the parish is willing, and do desire, to have
the party amonggt them; and if that be the case the justi-
ccs cannot remove him; and though upon the retern of the
certiorart it is set forth, that this order was made upon the
eomplaint of the churchwardens and overseers of the poor, yet
that will not supply the omission in the order itself, be-
cause the justices had exercised their authority before the
return was made, and they had no power to make such a
return; they should only have returned the order i hac
verba, for which rcason this order was quashed.

— G

5. SCRIVENHAM PARISH ©. ST. NICHOLAS.

AN order to remove a poor person was (uashed,becauge
it was not said that he was poor, or likely to become chatge-
able to the parish, &c. (a).

(a) R. ac. 2\Salk. 530.

.
b ]

6. THE KING ». INHABITANTS OF OKING.

ONE James Twlly, his wife and children, were removed,
by an order of two justices, from, Oking to Horsewell,
who appealed to the next sessions, and there an order was
made to supersede the order of the two justices; and for
that it did not appear to them, that the said James Tully
(saying nothing of his wife and children) had a settlenf®nt
at Horsewell, therefore they order him, and his wife and
children, to be removed to Oking : Thesc orderssbeing re-
moved by certiorari, it was objected, that the order ap-
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eared to be made by the justices, &c., at the sessions
Eolden' for the county of Surrey at Kingston-upon-Thames;
and it doth not appear by the order, that Kingston was in
the county of Surrey; but the word Surrey being in the mar-
gin, this objection was overruled: The next objection was,
that it doth not appear by the sessions order, but that the
wife and children might be settled at FHorsewell, for it only
sets forth that James Tully had no settlement there, which
* may be true, for hec may be a vagabond, and yet his wife
and children may he settled there, the one by having a
Srechold, and the other by being apprentices; but per Curi-
am, this exception was disallowed; for wherever the hus-
band is scttled, there the wife must likewise be settled.
In the next place it was objected, that the sessions having
only power to * repeal or uffirm, but not to supersede the
order of two justices. Per Curiam, Supersede is not a pro-
per word; there is a difference between a supersedeas and
a repeal ; a commission of oyer and terminer may be super-
seded, and revived by a procedendo without granting a new
commission, but that cannot be done in cgse of a repeal;
yet this word is commonly used among justices of peace
apon such occasions; therefore they would not quash it,
but referred it to a judge of assise.

Y Qe

7. THE KING z. ST. OLLAVE’S PARISHIONERS.

UPON a certivrari two orders were returned; the first
was an order made by two justices, for the settlement of a
poor man,, Thomas Gill, in such a place, and the other was
an affirmation of the first order upon an appeal to the ses-
sions: the first order recited, That whercas complaint
hath been made unto us, that Thomas Gill of the parish of
Sg.‘,Ollave, had lately intruded himself into the parish of
St. George, &c. We adjudge him to be last legally settled
in the parish of St. Ollave; these are thereforc to require
you, and every of you, to cOnvey the said Thomas Gill to
the parish of St. Ollave; and the order was directed to the
churchwardens and overseers of the poor of St. Ollave, for
which reason it was quashed; for the order ought to be
directed to the parish qgcers, from whence the person is to be
remoted, and to the officers of the parish, who are to re-
ceive him only. "
- et P G

8. LUCKINGTON ». ST. AUSTIN’S PARISH.

THE case was, Simon Howell was settled at Luckington
in Wilts, but afterwards he and his wife came into the
parish of*St. Austin in Bristol, where he lived sometime,
and had a child born there, which child was now under the

* Sessions have
power to affirm
orrepeal, but
not to superscde
an order.

Order of remo-
val ought to be
directed to the
officers of both
purishes. 2 Salk.
493. 8. C.
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age of seven years; the father went to sea, and there died,
the mother returned to Luckington, and there she dicd;
two justices made an order to seund the child to Luckgtun,
that being the place where the father was settled, which
order was confirmed upon an appeal; but Mr. Northey
moved {o quash this order of sessions, becanse the child
musi be sent to the place where it was born, unless it can
be sent to his parents, where they are settled, which could
not be done in this case, because they were both dead.

other reports, it seems clearly established, that the child’s set-
not decided. It is now tlement follows the father’s.

— b

6 TUDY » PADSTOW.
[Pasch. 9 Will. 5]

AN order made by two justices for settling a poor man
at such a place, was quashed at the sessions; but because.
it did not appear, that it came before them by way of ap-
peal, the order of sessions was quashed, for they have not
original jurisdiction, but it must be brought before them
by uppeal. "
i S e

10. BAYLY'S CASE.
[HELL 10 Will. 8.

A MAID-SERVANT before the 25th of March, 1707,
was an inhabitant legally settled at Overton in Hampshire,
and then contracted with one Juhn Opewood, an inhabitant
of Steventon, for so much wages, to serve him from the said
25th day of March till Michaelmas following, which she did
accordingly, and then made a new contract with the sam>
mastcr, to serve him for a longer time, and accordingly Jid
scrve him upon that contract till April following, in all
above a year. And per Curiar, though this was not an en-
tire contract for a year, yet it gained her a * scttlcment at
Steventon, according to the statute 9 Will. 3. cap.

L ]

11. THE QUEEN ». BRANWORTH.

[Mich. 3 Anpee.]*

BRANWORTII was indicted at Porismoulh, for wan-
dering up and down there to scll wares as a pefit chap-
man; and it was urged, that any petit chapman is awa-
grant within the statute b) 13 Eliz. if not exempted and

(b) 39 Eliz. c. 4. *
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qualified within the statute * 9& 10 IVill. 3.; and that the *cCap. 21.
statute before-mentioned did not extend to boroughs, or
corporalc towns, so that as to these places a petit chapman re-
mained as he was before (i e.) avagrant.  Sed per [oll,
Ch. Just. A man was not indictable for being a vagrant;
but if he was suspected to be, or really was, a loose and
disorderly person, he might be taken up and bound to his
.good behaviour, and by the statute of labourers, he might
be put to work, or be compelled into service.

D § G

12. SPENCER'S CASE.
(Hill. 8 Will.s]]

AN order was made by two justices, to remove Spencer Appeal must
trom Hinckley in Lricestershire 1o Rochby in Warmickshire, b« 1o the next
. - SCESI008.

who appecaled, and at the adjourned sessions, the two

pariches agreed to put off the determination of the cause

till tue next scssions, which sessions vacgfed the order of

the two justices; and now it was moved, to set aside that

o1y, hecause the appeal ought to be al the next sessions,

o stetute 13 Caze 20and 3 & 4 Will. 3. therc to be finally

det-. mined; and for this reason il was quashed (a).

(«) The quarter sessions may adjoprn the hearing of an appeal. Ld. Rayn
81, 2 Salk. 605.

— O

13. ELIZABETH ASHLEY’S CASE.
[Pasch. 9 Will. 3.]

+TWO orders were removed by certiorari, the return osax.iro. s.c.
whercof was quashed, becanse the return in the schedule Order made by
annexcd to the writ, was not made by two justices, but by :,‘:,',:,;’,f‘:,‘,f:,;mm
the clerk of the peace, who wag not the person to whom the division, good.
certiorari was directed, and thereupon a new certiorari was
granted; which being returncd aud filed, it was objected,
that the order made by two justices to remove the poor
man, &c. was naught, because it was not said, that it was
made'by two justices of the division, &c. according lo the
statute 13 & 14 Car. 2. But per Curium, the statute as to
this matter is only directory, it is not restrictive or qualis
ficatory, as the word quorum is.

'S.mmm, Vou. III. 33
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14. CUMNER PARISH ». MILTON PARISH.
[Trin. 2 Annee.]

6Mod.87.5.C. A MAN settled at Cumnner, and having several children
gﬁﬁ“‘- z‘le iren born in that parish, afterwards removed to Milton with his
which are legiti- Children,and rented a farm of 10/ per annum there,by which
matcaresetled he gained a seitlement in the parish of Milton; and be-
,'."e';"',:‘:",:s':,’:,} coming very poor, his children born in Cumner were, by
whereborn.  an order of two justices, sent thither, (viz.) those who were
under seven years old, the justices apprehending that the
place of their birth was the place of their lawful settle-
ment; and this order heing removed into B. R. by certio-
rari, it was insisted (o maintain the order, that the children
had gained a rettloment in Cumner by birth, which was not
altercd or defeatcd by any subscquent act of their father,
- in gaining a scttlement at Milton, for his children were
with him there only as nurse children, and his settlement
shall not be the settlement of his children: But, per Holt,
Ch. Just. the place where a bastard is born is the place of
his settlemeni, ‘uniess therc is some trick to charge the
parish; but the place where legitimate children are born is
not the place of their settlement, for let that be where it
will, the children are settled where their parents are set-
tled; as for insiance, if the father is settled in the parish of
H., but goes to work in the parish of B., ad before he gains
any settlemeut there, has a son born in the parish of B.
and fthen dies, this child shall be sent to the parish of I1.,
for it is not the birth, but the scttlement of the father that
makes the settlement of his child; and if the father hath
gained a new settlement for himself, (as he had done in the
principal case) he hath likewise gained a new settlement
for his children, who do not go with him to his new settle-
ment as nurse children, but as part of his family: And %
what purpose is the father, upon coming into a new pafish,
to give nolice of the number of his family, but only upon
a supposition that these may'gain a settlement there: But
if a man is settled in the parish of H., and has children born
there, &nd dics, and afterwards the mother of these childen
marries a hushand, who is settled in another parish, the
children shall go along with her, not as part of her family,
but as nursc children, to be maintained at the charge of
the parish where they were born, and where their father,
whilst living, was settled, and to that parish they may be
sent afler seven years old, as to the place of their lawful
settlement; for this accidental settlement of their mother,
which was only by the marriage with a second husbhand,
and as she is now become one person with him, shall not
gain a settlement for her children. .
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MYNTON PARISH ». STONY STRATFORD.

[Mich. 13 Will. 5. B. R.]

A POOR man was sent by an order of two justices to
Mymton, and upon an appeal to the sessions, that order was
discharged; theh by another order of two justices, he was
sent to Stony Siratford, and upou an appeal to the sessions,
that ord=r was confirmed: Afterwards he was by another
order of two justices, sent to Mynton again; and per Curi-
am, this last order is illegal; for per flolt, Ch. Just. Where
an ordem is discharged upon an appeal, it binds only be-
‘twern the contending parishes, but where an order is *
confirmed on an eppeal. it is conclusive to all parties, for it
is 40 adjudication, ihat the place to whi¢h he was sent
is the last place of his legul settlement, which can never
be avoided but by the parish against whom it was made;
and that a parish in reputation is chargeable, if it hath of-
ficers, as churchwardens, &c.

15.

— G

1§. ANONYMOUS.

[Mich. 10 W.'5. B. R.]

AN order matle to remove a poor man and his family
from H. to C. was quashed, because all might not be re-
moveahle; for if a widow have children in a parish where
sie is sctiled and marrieth a husband sctiled in another
parish, if, those children are abov: seven yecars old, they
are not to be removed.

TRACY v. TALBOT.
[Trin. 3 ‘\nna’, B.R.]

A MAN took part of an house in the parish of D., and
was rafed as an inhabitaut of that parsh, &c., and a dis-
tress was had for that rate; and in replevin it was held, per
Holt, Ch. Just., that if two houscs are inhabited by two
famiiies, and there is but one common door where both en-
ter, yet, in respect of, their original, which is several, they
continue several houses, and are severally rateable to the
poor; and if one family goes away, the part where he
dwelt shall be taken as an empty house; but if cne house
is divided by partitions, and inhabited by several fami-
lies, as for instance, if the owncr dwells in one part, and
a stranggr in another part, these are likewise several te-
nements, ard the inhabitants thereof severally rateable to

* 17.
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28alk. 524. 8.C.
5Mnd. 416.5.C.

Oxbprrs.

the poor whilst they dwell in those several tencments;
but it the stranger removes out of his part, and his family
goces away, then the whole becomes an entire tenement,
and the possession thereof is devolved on the owner, and
he is ratcable for the whole as one tencraent, §-e.

——— e

18. THE KING z. RICELIP.

THIS case is rcported in 2 Salk., but not as it is here

Order eonfirmed Peported: (iiz.) A poor man was removed from Iarrow to

upon an appeal
i3 conciusive.
*Autca 15, S. P,

6 Mod. 91.S. C.
Justices have
power to muke
an Ol‘dc; for .
wag:s, but no
h:g'wo’rk done.
* Joncs47.

Order to pay so
much for wages
Fl.emlly , shall
he intended m
husbandry,

Rucclip by an order of two justices, which oxder was * con-

Jirmed upon an appeal to the next sessions, so that now he

became settled at Ricelip; alterwards the parishioners of
Ricelip discovering that Hindon was the place of his scttle-
ment, got anorder from two justices to remove him thither;
and upon a certiorari to remove that order inte B, R., the
question was, Whether after an adjudication upon an ap-
peal, Ricelip is estopped to say, that is not the last place of
his legal settlement? and adiudged they arce; for if Ricelip
had not been the lust place of his setilement, they could
not have sent him there, but he would have been sent back
to IHarrow, which was first posscssed of him, so that this is
in effect but the same question again, which hath been al-
ready determined; and there must be an end pattoit: 16
a man be adjudged by two justices to e the father of a
bastard child, he is concluded to say the contrary so long as
that order stands in force; and it is an estoppel to all men
to say the contrary; bul any man may say he is the father.

——p G

19. THE QUEEN ». CORBETT.

THE justices made an order, that 7% S. should pay: E.
G. so much money for labour and work done; but did not
get forth that E. G. was screagt to the said 7. S., and for
that reason it was quashed; for the justices have only an
authority to order ,payment of wages to servanis in * hus-
bandry; but by thisorder it might be for labour and work
done as a carpenter or mason in building.

— G

20. THE QUEEN ». LONDON.

AN order recited, that two men (naming them) were
retained by Mr. London, the king’s gardener, to work
in the gardens in Hamplon-Court, at so much per diem,
and that they worked so many days there, for which so
much was due, and which Mr. London was ordered to
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pay; this order being removed from Hick’s-hall into B. R.,
it was quashed, because *the justices have no power by
the statutet 5 Eliz. to order payment of wages to any la-
bourers other than those who arg employed in hushandry;
and the reason is, because by virtue of that statute the jus-
tices may compel them 1o work in husbandry; aud there-
fore it is reasonable that they should enforec the payment
of their wages, especially since by the same staiutc they
have power to settle the wages: Et prr Curiam, Where an
order is made for payment of wages gencrally, it shall be in-
tended wages in hushandry (¢); but where it appears to
be otherprise,®as it did in this order itself, it shall be
quashed.

(2) R. ac. 2 Salk. 484. .

* 262

1Cap. &

OUTLAWRY. Scc Bleas, 16.

1. BY an outlawry, all personal chattels of the person
outlawed are vested in the king by forfeiture; but real
chattels of frechold estates are not vested in the king till
after inquisition found.

2. Therefore, if the person outlawed do cither alien or
make a lease before inquisition, the king hath lost the per-
nancy of the profits.

3. Ouwllawry is a good plea to an audita querela, even
upon that judgment upon which the party was outlawed,
hecause the audita quercla is not to defcat the judgment,
bift the exccution:

4. But if a wril of error or allaint is brought upon the
judgment on which the paréy is outlawed, in such case out-
lawry is no plea, for by these the judgment itself is to be
reversed and defeated; and then the *outlawry, which is
but a superstracture, falls; for the rule is, non admattitur
exceptio ejus cujus petitur dissolutio. *

5. An outlawed person wassued in thé Exchequer by
bill, to discover his rgal and personal estate for the benefit
of the king; and upon a demurrer to the bill, because the
defendant is not bound to accuse himself, this demurrer
was over-ruled because the king has a title by the outlaw-
ryy which is guasi, a judgment for him.

6. A person outlawed shall never be admitted to assign
errors t{] he yields himself in execution, for he must give
obedience to the law before he shall have the benefit of

Raym. 17.
Tard. 101, Sece
Tritoun versus
Cole, Post. pl.&.

1 Mod. 224.
Sid. 43.

Co. Lit, 128, a.
1 Sid. 43.
Bac. Elm. 7, 8

Hard. 22

[=63]
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*3 Leon. 205.

OUTLAWRY.

it; and he shall not have writ of error (a), because in such
case he will have sight of the record; and if there are er-
rors in it then he will w ppear, otherwice not: Now the out-
lawry is an atlainder, and therefo.e Le ought to appear in
person, and submit himself to tus trial; for being attainted,
it must be ex gratia, if he is adn.itied to sign errors before.

7. Noia: Al common lnv., there was no process on ont-
lawry, but incazes of telony; and therefore, as by commit-
ting fclony a man forfrited all his lanas, goods and chattels, so
by an outlawry for fclowy, at this time, he forfeits the same.

8. But process of outlawry in personal actions is only
by the statute, in which case the goods and thattls of the
person are only liable, for those were only chargeable in
persoual actions, and so they are by an outlawry in those
action, (viz.) they are forteited to the king, and he shall
likewisc have the pernancy of the profits of the chattcls
real (1); but this secins by a consequence only, for that the
party being extra legem, is thereby become incapuble to
take the profits himself.

9. A merchant having 500/. stock in the Kast Indiu
Company, was outlawed before judgment at the suit of 7.
R.; the king upon ir.quisition and scizure, grants this stock
to the said W. R. and that be might ‘sue for it in his own
name, W', R. gets the stock transferred to him, and then ihe
merchant reversed the outlawry, and the king granted him
restitution., de omnibus quibus nobis non est responsum. Et per
Curiam, 'This shall not restore the 500L stock, because
the grant was cxccuted and vested in /. R., and as to that
matter the king was answered.

10. Case, &c. upon a quantum meruit for meat, drink,
&c. The decfendant pleaded an outlawry in bar to the
action, setting forth, that as exigenda posita fuit, & utlugat’,
&c. & ea ratione, &c. debita juris forma waviala fat & existif;
and upon demarrer to this plea it was insistcd, that shis
outlawry could not be pleaded in bar to the action, it being
an assumpsit upon the quantyn meruit, because till the
things arc valued the debt is uncertain, and by consc-
quence taonot be forfeitcd: L was doubted before Slade’s
case, whether a debt upon a simple contract could be for-
feited by an outlenry; but in that case it was adjudged a
good plea, because the consideration created a debt, though
it was not reduced to a certain sum. Qutlawry hath been
held a good plea to an action of trober, and even in bar to
that action, though all lies in *damages; but in the prin-
cipal case the Court doubted, whether debita juris forma
waviata existit (c), was too general or not. .

(a) Vide ac. 4 Bur. 2527. éc) Q. Without setting forth that he

(b) After inquisition taken. 1 Salk. di

not appear on the exigetit ?

$93. ante, pl. 1.
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1. In a special verdict in ejectment, the casc was: 11ev. 33
W. R. was outlawed in a personal action, and afterwards ®- 17-
levied a fine, and the king scized the lands in the hands of
the cognizec; and per Curiam, the seizure had been good
if it was before the fine levied, but not after, for then the
cognizee shall hold against the king.

DYER. See Deeds.

PARDON.

RS ———

. THE KING v. WEEDON & AL’.
EMich. 12 Will. 5]

A CONVICTION of barratry rendcrs a man infamous, Difference he-
and incapable of being a witness, but a general pardon will tveen 2 geucral
restore ﬁim. Et per Holt, Ch. Just. The difterence be- ardony
tween the effects of the king’s special pardon and a gene- ,;!"!ﬂ"crfj?-
ral pardon is this, (ziz.) wherever the disability is part of gyoyss, 160.
the judgment by act of parliamert, as in conviction of
perjury upon the statute, there the king’s pardon cannot re-
move that disability, but a general pardon (a) may; but 2Salk.689. 5.C.
where the disability is only conscquential, as upon an g, ¥iealo
aftainder, and no part of the judgment, there the king’s T
pardon will take it away.

(a) Viz.by agt of parliament.
——— Y G

. 2. DR. GROANVELT’S CASE. [265]
[Hil. 8 Will. 3. 1Ld. Raym.213.8.C. ComynsS. C.]
THE censors of the college of physicians, London, have 1 Salk.144, m,

ower, by their charter, to fine and imprison for male prac- 283:3%. 5.C-
?ice in phgsic; and, this cha‘r/t‘er beingmgonﬁrmed by alét of ﬂe&%eig:: to
parliament, they accordingly did fine and imprison Dr, the kivg.
Groanvell, for administering unwholesome pills and medi-
cines; and in this case it was held, per Holt, Ch. Just. and
the Courf, that the king is creditor penee, and that all fines
Jor offences belong to him; and accordingly several lords
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PArpon.

of manors have the fines for all offences within their seiy-
niories, but it is from the grants of the king, and that he
may pardon the offence and remit the crime, for this is a
prerogative which he cannet part withal; for as he hath the
public revenge in his hand, so it is necessary, and for his
honour, to have a power of mitigating or, remitting the
exercise of it.

e el

3. ANONYMOUS.

"THY. king may pardon felonys but then, by the statute
*10 Ed. 3., he who will have the benefit of such pardon
must within threce months after find sureties for his good
behaviour by recognisance to be returned into the Chan-
cery; if he doth not, then the pardon is void; but this
statute is now repealed by the statute 5 & 6 Will. 3., by
which it is provided, that where a pardon is pleaded by any
person for felony, the judge before whom it is pleaded, muy at
his discretion remlnd or commal such person lo prisun, there to
remain till he or she shall enter into a recognisafice, with
two sufficicnt sureties, for his or her being of the good
bchaviour for any time under seven years; and that an
infant or feme covert pleading a pardon, shall find two such
sccurities, who shall enter into a recognisance, as aforesaid.

4. If a man commit felony, and inquisition is tuken, and
then comes a gencral pardon, yet the forfeiture remains
unless there are words of restitution.

5. Where a man is guilty of simoeny, and afterwards
there is a general pardon for all offences which® ike king
can pardon, yet the parson so guilty may be deprived, be-
cause simony is malum in sc.

*6. Soif a man marries his sister, he cannot be pay-
doned (a) a parte unte; yet he may be divorced and punigied
if he cokabits with her afterwards, for the subsequent co-
habitation is a new crime. ¢

7. Where a man is indicted for treason a pardon is
good, though it doth not mention the indictment; but it
is not so where the defendant is indicted for murder, for
by the stitute 27 Ed. 3. cap. 2. the pardon must recite the
indictment. )

8. Where a statute pardon contains exceptions in the
body of the act, he who pleads such statute, to entitle
himself to the benefit thercof, must aver himself not to be
a person excepted; but where the exceptions follow in a
distant clause by way of proviso, he needs not. .

(o) Punished.
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PARLIAMENT.

A

1. A PROROGATION of the parliament is always by
the king, and in this case the sessions must begin de noto;
but an adjournment is by each house, and the sessions con-
tinue notwithstanding such adjournment.

2. Au order was made fo apprehend I, R., and to
take him into cuslody, fur arresting a person who cliimed
a privilege under a pcer, and this arrest was six days affcr o
provogation; but upon an habeas corpus the’ percon was dis-
charged, hecause the order determined upon the prurvo.-
tion ax eflectually as it would have doue upon a di:- e
tion, and so it is of all things cxecutory and imperieet.
except writs of error or erire facius; but if the person had
been taken by the serjeant at ars befoge the provogution,
and that he must be, because it might happen that the
parliament may be dissolved, and so the party may conti-
nue in prison for cwer.

3. I an offence be committed criminally in parliament,
the person may he punished in B. R. after the parliament
is ended; for intdrest republice ne maleficia muncont tmpn:iita.

*4. If a parliament is assembled, and several orders

made, and writs of crror brought in the flouse of Prers, and
several bills agreed on, and none signed, this is but a con-
vention, and no parliument, or scssion of parliament; hut
every session in which the king signs « bill, is « parliament,
and so every parliament is a session, but not e converso.
,. 5 In the House of Pecrs their privilege begins from
the teste of the writ of summons, and upon every session and
prorogation their privilege is for fwenty days hefore, and
twenty days after a session, this being time enough for going
to, and coming from any phart of England.

6. A wril of error rcturnable «d proximum parlia-
mentum, is ill, unless the prorogation 15 o a certain day.

P
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PARTITION. Sece Jointenants, 15.
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PAWN.

1. WHERL goods are pawned geunerally, without any
day of redemption, nnd the pawner dies, the pawn is abso-
lute and irredeemable; but if the pawnee dies, it is not so.

2. Where goods are paiwned, redcemable at e duy certain,
the pawnee, in case of fuilure of payment atdhe day, may
sell them.

D s

3. ANONYMOUS.
[Pasch. 5 Will. 3.]

PER Holt, Ch. Just. Where a pnwenee refuses upon
tender of the mmncy, to re-dcliver the goods, he may be
indicted, because, being secretly pawned, it may® be im-
possible to prove a delivery for want of witnesses, in case
he should bring an action of trover for them (a).

(a) Pawnbrokers are now regulated by stat. 27 G. 3. ch. 37.

T § e

4. COGGS v BERNARD.
[Trin. 2 Amnee. 2 Ld. Raym. 909. 8. C. Comyns 135. 8. C.]

THERE is a case reported by this name in 1 Salk.,
which sce, for it doth not relate to what follows (b): Per
Holt, Ch. Just. * Vadium, e pledge or pawn, in which casd
the pawnec hath a property in it, for the thing is a security
to him, that he shall be re-paid the moncy lent on it.

5. Now, if the thing pawned may be the worse for
using, as clothes, §c. the pawnee cannot use them; but
if it will not be the worse, as jewels, &c. he may use them,
but then it must be at peril; for if the pawnee is robbed,
he is liable to the puwner, because the pawn is so far in
the nature of a depositum, that it cannot be used but at the
peril of the pawnee, and it was the ysing that occasioned
the loss.

6. But if the pawn is laid up, and the pawnee robbed,
he is not answerable.

(b) But these points are stated in an anonymous extract from the same case.

2 Salk. 522.
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7. If the pawn is of such a nature that the keeping is a
charge to'the pawnee, as a ¢ow or a horse, the pawnee may
milk the one, orride the other, and this is as a recompence
for his keeping. '

8. Ifa creditor takes a pawn, he is bound to restore it
upon the re-payment of the debt, but if his care of keep-
ing it be exact,"and the pawn is lost, he shall be excused,
for there was no default in him.

9. And where the pawn in such case is lost, the paw-
nee hath still his remedy against the pawner for the money
lent, for the law requires nothing extraordinary of the
pawnee, hut only that he shall take what care he can to
restore the goods, upon payment of the moncy.

10, Therefore if a pawn is lost before tender of the
money, the pawnee is not liable, unless thers was an appa-
rent default in him; but if, after the money tendered, the {269 ]
pawnee will kecp the goods, and they are lost, the pawnee
shall be liable, because his property is detcrmined by the
tender, and he is afterwards become a wrongful detainer;
and he who keeps goods wrongfully must answer for them
atall events at his own peril, for his wrongful dctainer
was the occasion of the loss.

11. Wherea man pawns goods {or money lent, and af- 3 Rulst. 17.
terwards a judgment is had against the pawner at the suit :i"“:l'l“-:‘:““'
of one of his creditors, the goods in the hands of the paw- — ° "
nec shall not be laken in execution upon this judgment
until the money is paid to the pawnce, because he had a
qualified property in them, and the judgment-creditor had
only an intercst.

12.  And this is agreeable to Sonthcott’s case, ss. Where 4 Rep. 83.

a man delivers goods to another to kecp safely, and they

are afterwards stolen, he shall be answerable for them in

an aclion of detinue; because, when they were dcelivered to

h‘mnr, he undertook to keep them safcly, and thercfore he

ought to keep them so at his peril, though he hath no re- Vide Ld. Raym.
ward; but if he take goods to keep them as his own, and ’:,‘:l:m%‘.“"'
they are afterwards stolen, ke shall not be liable; and the

same law if they are pawned to him, because he hath a2

qualified property in them. '
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PERJURY.

et ———

1. BUX’I‘ON T GOUCII-
. [Pasch. 5 Anne, B.R.]

IN this case it washeld per Curiam, that perjury was pu-
nishalle at common law, that if it relate {p jujtice it is
punishille by the statute; butif it relate to a spirltual mat-
ter in the spiriival court, it may be punished there («).

2. That it takes its name from perverting justice, there-
fore it must be judicial; and a false outh in a court of jus-
tice i~ more odions than elsewhere.

*3. 1t is an offence for which the party may be indicted,
cither at common luw or upon the statute 5 Eliz., by which
the punishment is cularged, but the natare of the cffence is
not altered by tifal statufe; and in many cases an indictment
will lic at cummon law when it will uot lie upon the statute,
as for instance, a man may be indicted at_ common law, fox
a fulse cfidavit taken before a master tn Chancery, but not
upoit the stutute ; for this is not perjury within the meaning
of that statute, for that must be in a madter reluting to the
proof of iwhat was in issur.

4. So where a witness for the king swears falsely, he
cannot be indicted npon the statute, but he may at common
law, 2 Cre.120. Peiree’s casc.

5. A fubse onth formerly taken in the court of requests, in
a matter concerning lands, was not indictable, because that
court had no jurisdiction in such cases.

G. Indictment of perjury was, quod tacto per se sacto
Ezangdlin fulso deposuat, &e. this was adjudged ill, beca'use
it was not fully alleged, that he was sworn.

7. Auother indictment way.held ill, because it did not
allege that the defendant zoluntarie deposuit; and T another
was likewise adjudged naught, because the oath did notre-
late’to the point in issue (b). .

S.  Where the plaintiff loses his action by a false and
perjured witness produced on the part of the defendant, in
such case he (the plaintiff) cannot have an action against
that witness, till he is indicted and convicted, unless it was
such a perjury, or in such a court, that an indictment would
not lic for it.

. _ (a) This is expressly saved by staf.  (b) These indictments were on the
SElc 9 s 12, statute.
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PIGEON. See Nuisance, 3.

PLEAS NOT CERTAIN,
AND WANTING FULL DEFENCE.

HOLE ». BURGOIGNE.
[Pasch. 6 Will. 5.]

DEBT for 10l shewing that in consideration he had
paid the defendant the rent due to him, (viz.) 5. he (the
defendant) by his deed did covenant to save him (the plain-
tiff) harraless against V. R. who claimed the lands; and
then sets forth, that . R. did implead him *infer alia, in
the court of Excheguer, in an acuon of debt to recover
this 5/ and upon a demurrer to this declaration, it was
held ill, because the inter alin implacitavit was too general.

2 Want of difence is only mattler of form, and aided
upon a genceral demurrer.

3. The defendant venit & defind’ vim & injuriam quan-
do, &c. and imparled specially, with safvis omnibus adeanto-
&iis & cxeoptionibus; it hath been held, that after this he
cannot | plead privilege, because that would be to oust the
court afler a full defence; but in } Hurdres it is held other-

isc, hecause a claimn of privilege doth not oust the court
of jurisdiction.

1.

— e
4

BRINGLOE z. MORISON.
[Hill. 27 Car. 2. B. R.]

IN trespass, for taking his horse and riding him immode-
rately; the defendant plcaded, that he took the horsc by
license, and gave no answer to the immoderate riding, yet

4.

adjudged good, for the gist of the action is the taking, and &

the immoderate riding is only an aggravation of the
trespass.

Pler inter alia,
not good.
Vide 2 Cro. 486,

*Postea Rent,
18 1.

Wunt of defenee
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+ Sid. 318,
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{ Hard. 565,
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PriAs NOT CERTAIN, AND WANTING FULL DEFENCE.

5. SHEPHERD ». TAYLOR.
[Pasch. 9 Will. 3. B. R.]

IN replevin forsix dishes; the defendant justified under
a judgment in a court-baron, and a levari facias awarded
thercon, by virtue whereof he took the dishes; and upon a
demurrer to this plea it was adjudged ill; because an ex-
ccution upon a judgment in a court-baron ought not to be
by levari facias, but by distringas, unless there is a special
custom for that purpose; besides, the plaintiff should not
have begun with judgment, but with the plaint entered, and
tuliter processum fuit superinde, that there was a judgment.

DS

6. HALLETT ». BURCH.

[Pasch. 9 Will. 5, B.R. 1.Ld. Raym. 218. 8. C. Skin. 674.
8.C.)

THIS casc is veported in *1 Salk. by the naie of Holler
V. Bush, and in 12 Salk. by the name of Hallet! v. Burt;
but the casc was thus.

ss. Trespass for taking his cows, &c. The defendant
pleads and sets forth a right by prescription in the Bishop of
Salisbury, to grant replevins in such a manor, and that the
plaintiff cepit & fmparcavit three cows of another, and that
he (the defendant) by virtue of a veplevin, as steward, &c.
took and -drove them away, and traversed that he was
guiity aliter vel alio modo; and upon demurrer to this plea
it was ohjected, that it amounts to no more than the general
issue; for the cffect of it is, that those were the cows of
another person, and that the plaintiff took and impounded
them: Now by the impounding the plaintiff’ had neithetr
title or possession, and if so, he had no jcolour to bringan
action of trespass for taking them out of the pound, for in
such case trespass will not lje, but parco fracto.  Et per
Curiam, This plea amounts o nomore thaw the generai issue,
wherever the deferdant’s plea leaveth a cause of action in
the plaintiff cither express or implied, but confesseth and
avoideth i, the pleais good, and this confession and ayoid-
ance is colour, without which the plea would amount but
to the general issue: Now in the principal case the defen-
dant hath set forth in his plea, that these were not the
plaintilf®s cows, but yet, that he took them and imparcavit
only, whereby they became dncustodia legis, and therefore
there was no colour for him to bring an action of tres
for taking them out; but if the defendant had pleaded
cepit & detinuil, instead of imparcavit, the plea might have
been good.



PLEAS NOT CERTAIN, AND WANTING FULL J)EFENCE.

7. HATTON ». MORSE.
[1 Amnee. B.R] .
[ ]

THERE is a short note of this case in 1 Su/k.; but the
case was thus: ss. Jn assumpsit, &c. ‘I'he defendant pleaded,
that true it is he did promisc, but that ante diem impetra-
tionis bille, he paid the money; and upon a demurrer to
this plea it was objected, that it amountad to the general
issue.  But per Holt, Ch. Just. This duth not amount to the
general issue; for though payment may be given in evidence
upon non @ssumpsit pleaded, yet it was long hefore that ob-
tained; it is likewise giving colowr, for he says, there was a
promise, but that he performed it: Now there are many
things which may be given in evidence upon the general
issue, and yet those things may be pleaded specially: As
for instance, In an action of debt the defendaiit may plead
a release, or he may give it in cvidence upon nil debet plead-
ed; so in debt for rent upon a demise, the defendant may
plead an entry and eviction, beforc any rent became duce,
or he may give it in evidence upon il drbet.

8. There are two sorts of colow, the one is eapress, the
other implied. .

9. Ezxpress, as in trespass quarc clausum fregit, the de-
fendant in pleading makes a title under W0 R. sctting
forth, that the plaintiff cluims under a feoffment from the
said W. R. by which nothing passed, but that he entered
by colour thereof: Now here the defendant gave colour of
action to the plaintiff; because by the feoffment he was
tenant at will, and entered, and by virtue of his posscssion
he may maintain an action against cvery one, but not
against him who hath a right; so likewise in trespass

re clausum fregil, il the defcndant pleads, that the plain-
tiff was seised, &c. and made a lease to him for ycars, therc
is no occasion to give express colour, because the defendant
allows, that the plaintitf hagl the reversion, which is co-
lour enough.

[ 11 o

10. HORNE ». LEWIN. .
[Hill. 12 Will.3. 1 Ld. Raym. 639. 8. C.]

[ ]

IN replevin, the defendant avowed the distress taken for
rent arrear; the plaintifl replicd, de injuria sua propria, ab-
sque hoc that any rent was in arrear: and upon a special
demurrer to this replication, because it amounted to no
more than the general issue, it was adjudged, that this was
not a proper inducement to the traverse, as if in trespass
the defendant should plead, de injuria sua propria, absque

2 Salk. 394.S.C.
Where a plea
doth not amount
to the general
issuc.

Of giving colour,
1 Ld.Raym. 551.

2 Snalk. 538. S.C.
Where it a-
mounts to po
more than the
general issue.



%4 PLEAS AMOUNTING TO THE GENERAL ISsuE.

hoc quod est culpubilis, so that in the principal case, the
plaintiff should have replied, riens in arctro, and conclude
to the connlry, that had been the proper issue, for it is a
*Rast.Fat.  pegative to what was before affirmed.  So* de injuria sua
557, 558. propria, absque hue that there was such a prescription, is ill,
$1Roll. Rep.  and t de injuria sua propria, absque hoc that he is a bailiff; is
46. ill; therefore the natural and proper replication to this
avowry, had been nihil in arelro; it is quasi the general
issue, so that this replication of special matter, (viz.) de
injuria sua propria, amounts only lo the general issue, and
no other cvidence can be given, but what might as well
have been given upon the proper issue; besides, this cir-
cumlocution must be ill, because it prolongs the cause by
enforcing the avowant to an unnecessary rejoinder; and
though it is only matter of form, becanse it doth not alter
the cvidence, yet upon a special demurrer, and shewing it
for cause, it is naught.

D¢ S

211. WEST » WEST.
[Pasch. 12 Will. 5. 1 Ld. Raym. 674. 8. C. Ifolt 559. 8. C.}

Where the gen- [N an action on the case for a false return, the practice
eral doene it o Was agreced lo be, that if one pleads the general issue, and
En;‘t.‘.m within it i‘s no entered, he may within _l'f)u!',dn)'s of the term
four days, the - waive it and plead specially, and if Sunday happen to be
wave itoand.  the last of the four days, then Monday shall be allowed;
plead jlw"iallé- and so in case of a plea in abatement, and that al any time
2“'{{,"“;.'!_,2,2;25'4' aflerwards he may waive the special matter and plead the

1 Wils.177. general issue, unless there is a rule to plead as he will
St 06,1267, stand by it.

2Lutw. 1178. 12, Where the plaintiff relcascs after the action brought,
f‘l"’b“;";:,:ﬁ:‘:f % the defendant ought not to plead actio non, §c., but ectio-
PR nem predict’ ullerius habere non debet, and he ought to plead it
cither as a releasc made pendenti brevi, or puis darrien con-
tinuance; and so it is of any inatter which happens cither
to abatc the writ, or to bar the action after the writ brought.
oratw. 1181, . 13- Where by an act of parliament a man has leave to
Of justification  justify in general, that he acted by virtue of such a statute,
“::‘ﬁ;'::::wf according to the tenor of the act, he necd not allege par-
by ticular circumstances; but if he doth, and without taking
notice of the act, it is a waiver thereof, and his plea must

be taken as at common law.
2 Lutw. 1250. 14. In replevin, for taking in Overfield, &c.; the de-
Plea that he was fendant pleads, that he was seised of three acres of land in

wotsay of what Owerfield, but doth not say in fee, or of what estaté he
estate, not good. wyag seised; and, upon a gencral demurrer, the plea was
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~ adjudged ill for that cause,* but to a plea in bar of an *2 1t 1313,
action of trespass it was otherwise adjudged.

15, Trespass for breaking thirty perch of hedge and 2 Lat. 1350.
thirty perch of ditch; the defendant preseribes for a way, f‘;’:‘ﬁe:;t”::{’f
and that ipse aperuit convenientem & necessariam viam in the p
place where, &c., for carriages, &c.; and, upon a demurrer
to this plea, it was adjudged ill, because he might have
laid out a convenient way without breaking thirty perch

- of hedge.

16. In trespass for breaking his house 4nd close at D., 2 Lat. 1402,
the defendant pleads, that the house and close aforesaid Yhere it must
was a messuage, called Raine’s Dwelling-house, and twenty couutry.
acres of Iand, called Raine’s Close, which said messuage
and twenty acres of land, was solum ipsius proprium per
quod, &c.  Et hoc paratus est verificare, the plaintiff replies,
that they were liberum lenementum ipsius the plaintiff, and
that the defendant entered de injuria sua propria, and tra-
versed that they were the freehold of the defendant, & hoc
paratus est verificare; it was held, that this replication was str. s71.
not in the nature of a new assignment, because that is not [;';.“f 95. n.
always of ,another place, but here the pldce was still the t
same, and therefore the bar must be taken as a real and not
a common bar, and censequently the replication ought not
to conclude with a traverse, but should have put the mat-
ter in issue, (viz.) that it was his freehold, and not the de-
fendant’s freeholds and so concluded to the country.

17. In covenant, the breach assigned was, non-payment 1 Lut. 513.
of rent and not repairing; the defendant pleaded an out- ,"X“‘,‘“"',I‘e:d‘:;‘;n
lawry in bar to the action: Et per Curiam, He might have bar & ot good.
pléaded it jin bar to the rent arrear, but not to the repairs,
because the damages for not repairing were not forfeited
by the outlawry, and by consequence the plea being in bar,
and not being good as to part, must be ill in the whole;
bdt if the defendant had pleaded this outlawry in abate-
ment, as he might have done before imparlance, and this to

the whole writ, it had been good, but it is not so in bar.
[ 3

e ——— ~

POOR PRISONERS. See Statute, 6.

SackeLn, Vou. 111 35
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POWERS. See Common Recovery, 2.

1. POWERS are either appendant or collateral, the one

ndantor col-  js where the testator devises to W. R. for life, with a

Power not well
Vrsuzd.

ide 1 Rol, Ab,
399.

power to make a jointure, &c.; the other is where he de-
vises to his executor to sell, &c.: In the first case the
power is annexed to the estate, and derived out of it; in
the other case it is collateral to it. “ oo

2. As for instance, a devise to W. R. in tail, remainder
over, with a power given to him to make a jointure to a
second wife, . The tenant in tail, in the life-time of his
first wife, suffered a common recovery to the use of himself
and his hcirs, then his wife dicd, and he married a second
wife, and covenanted to stand seised to the use of himself
and his wife, for their lives, §c.; adjudged, that this power,
when created, was to be executed out of the estate-tail,
which was now destroyed by suffering the recovery,
and by consequence the power to make a jointure was
destroyed.

3. Power was given by a marriage-settlement to a
jointress to make leascs for twenty-one years in possession :
the husband died, and she married again, and then the
second husband died, and she married again, and then the
second husband and wife made a lease, &c. in possession;
but some of the lands were in lease before: Adjudged, that
the lease was void as to those lands. i

4. [f such power had been to make leases generally, it
shall be intended leases in possession.

5. The Lady Antrim being a single woman, scttled her
estate for life, remainder to her in tail, with a power to
make leases (being sole) for three lives, §c. Afterwards
she married, and then she end her husband made a lease,
&c. for payment of debts: Bt per Curiam, This is void,
being not pursuant to the power, tor the lease of the husband
and wife is the lease of the husband, and the difference is
between a naked power and a power which arises from-an
interest; for if a woman hath only a naked or bare power,
as by a will to sell lands, she may sell, though she marry,
because this is not a power created out of any interest;
but where a power is reserved upon a settlement, she
must execute it pursuant to that power when it was at
first reserved.

6. In the following case there seems to be a conirary
resolution: ss. The father being seised of lands in fee,
settled the same to the use of himself for life, remainder
to his eldest son in tail, with a power fo make leases, or by
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his last will under hand and seal, to charge it with 5000 ;
afterwards, by his will in writing, but not sealed, he char- ¥e1P. Wm.
ged it with 500, for his younger children, who, upona =
bill exhibited against the heir, hgd a detree for the mo-
mey, though it was objectcd, that this settlement was whol-

ly voluntary: But per Curiam, The power is well execu-
ted, for the substantial part of it is to do the thing; and

the neglect of a circumstance shall not avoid it in a court

of equity, and the rather, because such powers arc not
like conditions, strictly to be expounded, but favourably

to be construed for the benefit of the children; and yet a
purchasepmight defend himself against such a power not
well executed, especially if he had no notice of it at the
time of the purchase made.

7. Adjudged, That where the testator gives another a 2Rep.83.
power to sell lands, he may sell his inheritance, because gy
he gives the same power he had himself, and in such casc
the purchaser shall be entitled by the will.

8. But there is a difference where lands are devised Golds. 2.
to executors to sell, and where the devise js, that kis lands 57;2:?'
shall be sold by his executors; for in the first case an interest 1 Aud. 145.
passes to the executor, because the lands are expressly de-
vised to him; but insthe other casc they have only an au-
thority to sell, and if * one dies, the other cannot make a *1 And. 145
title (a). .

(a) ¥ide Mr. Hargrave’s Note upon this subject. Co. Lit. 115.

— e

. 9. NORRIS ». TRIST.

IN ejectment, the case was: ss. A feoffment was made 2mod. 7a.
to three, habendum to two for their lives, remainder to the Power i“;ts-t'd.
third person for hislife, and a letter of attorney to give livery yricly pursued.
and seisin to two, but the attorney made livery to all three; ’
it was objected, that the power was not well executed, and
therefore no livery was made, because the power was not
pursued: Sed per Curiam, It is true, that the former opin-
ions have been, that powers must be exactly pursued, but
yet 1 indorsing livery and seisin was always favourably t Sid. 428.
expounded to support the conveyance, therefore this livery
is good for the lives of two, and being made secundum for- [*8]
mam charte, the remajpder shall be good for the third per-
son.
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PRESCRIPTION.

1. TIME of itself can never be the eflicient cause of
any thing, for nothing is or can be done by time, though
every thing is done in time; therefore by consequence it is
not the length of time that begets the right of prescription,
but itis a presumption in law, that a possession cynnot con-
tinue so long quiet and not intcrrupted, if it was against
right, or injurious to another.

2. The plaintiff declared, that the occupiers of the ad-
joining field have time out of mind repaired the fences, which
being out of repair, his (the plaintift’s) beasts escaped out
of his own ground, and fell into a pit; this is good, without
shewing any estate in the occupiers, but it had not been so if
the defendant hipself had prescribed.

3. And yet a custom, that the farmers of such @ farm
have always found cukes and ale to the value of 8s., or
thereabouts, at perambulations, was held naught, because it
is no more than a prescription in occupiers, which is not
good in matter to charge the land. .

4. Prescription by theinhabitunts of a parish to dig gra-
vel in such a pit, which is the soil of W. R.; it was doubt-
ed, whether this was good, or not, though it was to repair
the highway; but yet inhabitants may prescribe for a way,
and by consequence for necessary materiuls to repair it;
and so they may for a watering-place; and so they may to
take rushes in the land of another to strew the church;
and so may masters of ships to dig ballast in the port 6f
Lynn, for this is for the public good.

5. In trespass, the defendant pleads, that within the
parish of H. all occupiers of such a close habent & habere con-
sueverunt a certain way leading over the plaintiff’s close
to the defendant’s house; this was held ill, for it is not like
a prescription to a way to the church or market, which
are necesSary, & pro bono publico.

——— "

6. HILL ». ELLARD.
[Mich. 16 Car. 2. B.R.]

IN replevin, for taking a cow, the defendant justified
under a prescription to have common in the place
where, §c. for four cows and Aslf a cow; and upon a de-



PRESENTATION,

murrer to this plea, it was adjudged to be very absurd to
prescrib¢ for common for half a cow; but having prescri-
bed to have common for four cows, that was sufficient to jus-
tify for one cow. N '

7. The dcfendant pleads, that he was seised, &c., and
that he and all those whosc estate he had, &c. have used
to have pot waler, &c. Adjudged ill, becausc a prescrip-
tion cannot be annexed to an estate for years, and he doth
not say that he was seised in fee. R

8. 'The inhabitants of K. joined in a claim of common
by prescription, &c., and it was held, that tenants in an-
ctent dem®ne thay join in such a claim, because the king
cannot claim for thewn; but, in the principal case, all the
copy-holders to one lord ought to claim in agd by that lord,
and that lord ought to prescribe for him and his tenants,
(i. e.) for his copyhold tenants, because he hath the free-
hold himself; but the lord cannet claim or prescribe for
the frecholders, for they have a frechold in themselves;
besides, inhabitants can never prescribe for common, or
other profit apprender, but only for matters of easement.

9. Plescriptions are properly personal, and therefore
are always alleged in the person of him who prescribes,
(viz.) that ke and all 2hose whose estate he hath, &c.; therefore
a bishop or parson may prescribe quod ipse & predecessores
sui, and all they ghose estates, &c., for there is a perpetual
estate, and a perpetual succession, and the successor hath
the very same estate which his predecessor had, for that
continues, though the person alters, like the case of the
ancestor and the heir: But a tenant for life or *years can-
not say gilorum statum ipse habet, because he hath a new and
distinct estate from his predecessor, and so it is of all ten-
ants at will, and inhabitants, &c.; therefore they must refer
%o the place by way of custom.

L]
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PRESENTATION.

1. IF the defendant, or any stranger, presents a clerk
pending a quare impedit, and afterwards the plaintiff’ ob-
tains a verdict and judgment, he cannot by viriue of that
Jjudgment remove him who was thus presented, but he
may biing a scire facias against him to shew cause quare

[280]
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PRESENTATION.

executionem non habet; and then, if it be found that he had
no title, he shall be amoved. Now the way to prevent
such a presentation is to take out a *ne admiltas to the
bishop, and then the writ quare incumbravit lies against
such an incumbent, who by virtue thereof shall be amoved,
and put to his quare impedil, let his title be what it will.

2. Where a man gets the fee to his presentation,
which is his title, he must in his declaration allege the pre-
sentation to be tempore pacis, for otherwise it may be in-
tended to be tempore bellt, and then it is no title, but only
in pursuance of a former right, in such case he may allege
it generally. -

3. As for instance, where a man declares, that W. R.
was seised of the manor of D. as of fee, to which an advow-
son was appendant, and that being so seised he presented
W. R., and afterwards granted the next avoidance to the
plaintiff; this is good, for here the plaintiff shews a pre-
cedent right, and doth not make the presentation itself his
title.

L ]

4. HOLT ». BISHOP OF.WINTON.

IN a quare impedit, the case was, ss. The incumbent be-
ing seised of the advowson of the same church in fee, died,
and the question was, Who should present, his heir at law
or his ezecutor? And, upon a demurrer, it was objected
against the right of the heir at law, that he could not pre-
sent, because the advowson did not descend to him till after
the death of his ancestor, in which very instant oi time the
church was void; and therefore the avoidance was sever-
ed from the inheritance, and vested in the executor.
Sed per Curiam, The heir shall present, because at thu
same time that the avoidance vested in the executor the
inheritance descended to the heir, and where two titles
concur in an instant of time, the elder shall be preferred (a).

(s) Wherever it is a measuring the former shall be preferred. 2 P.
cast between the heir and executor, Wms. 176.



281

PRIVILEGE.

1. IN the Court of Exchequer there are three sorts of Hard. 365, 507.
persons who are privileged, (i. e.) debtors to the king, officers, Of privilege of
and accomplants ; against the first of theses persons any man ¢ Court of ex-
who has a privilege in another court, as an officer or attor-
ney thereof, shall have his privilege, for the privilege of a
person as'lebto¥ is but a general privilege; it was at first
only for the benefit of the king, which is now disused, and
a quo minus is no more than a common action in this court.

2. An accomptant entered upon his accompt, and ad- Ibidem.
judged, that he shall have his privilege till the accompt is
over, because his attendance here de die in diem is neces-
sary to pass his accompt, and the king has an interest in
his attendance; but when the accompt is finished, and be-
come a debt by being reduced to a certainty, he then hath
no other privilege than a general debtor.

3. If an officer commence a snit here, no privilege in 2 Brown!. 27.
any other court shalf prevail against it, because his atten- #Leon. 195.
dance is requisitc here, and his privilege is first attached Goub. 81.
in this court. .

4. Sir Edmund Sawyer being presented in Eyre, deliver- Jones 288.
ed in a supersedeas for his privilege, as one of the auditors of
the Exchequer; to which it was objected, that he ought to
plead his privilege if he had any, for the privileges of the
Ezchequertave all in the red book; and the order is, that if
an officer of the Exchequer is impleaded elsewhere, that a
baron coming with that book, and shewing the order, and
also avowing the person to be an officer of that court, the

rivilege shall be allowed without any plea, but where the
Eook is not produced the privilege must be pleaded; but
if the defendant in this casg had pleaded his privilege, it
was a question, whether it would have been allowed, be-
cause he was an auditor of the new revenues, and none of
the ancient auditors.

5B. * An aam-nq{i c;:' philazelr of t}ln,e common Pleas, if sued 1Mod. 298,
in B.’R., may plead his privilege, because they owe a per- [rviege of ser-
sonal attendazage to thatl::ourt ;gbut a serjeant {t law bgflg o1 Common Y
sued in B. R. he canifot plead his privilege of C. B., for Pleus. 2 Lev.
he may sign pleas, be assigned of counsel, and practise in [*' 282
other courts in Westminster-Hall; but if he is sued in any
inferior court, he shall have his privilege.

6. Where an olficﬁr of the courtof C. B. isc;ued jointtl:y {bi‘(,len:: -
with a stranger, who hath no privilege, in such case, the  Jeot 2%
officer 30 sued shall not have his privilege. nm.ln‘-'iﬂ,,s‘,siz.
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PRIVILEGE.

7. KIRKHAM ». WHEELY.
[Trin. 7 Will. 3. B.R. 1 Ld. Raym. 27. 8. C.]

IN an action qui tam, &c. the defendant in prop;'ia per-
sona sua dicit, that he is an atlorney of the Common Pleas,
and that the attorneys of that court have time out of mind

8- not been suable elsewhere: And, upon a demurrer to this

plea, it was objected, that it was pleaded in the negative,
(viz.) That attorneys of the court of Common Pleas, &c.
have not been suable elsewhere, and no jurisdiction is given
or shewed to any other court: Another obje=tion was, that
the defendant hath not made a yfull defence, for he only
said i propria persone sua dicit, when it should be venit &
dicit: And the'last objection was, because the king is made
a party in this action, and he huth privilege to sue where
he pleases. Sed per Curiam, This plea in the negative is
well enough, because the privilege, if traversed, is not tri-
able by the country, for it is matter of law, and there is a
jurisdiction given to the Court; as to the second objection,
venit is no part of the plea, and therefore it may be omit-
ted; but the plea begins by the word dicit, and therefore
that alone is suflicient: And, as to the third objection, it is
true, the king is entitled to bring his action where he
pleases, but the informer is not; for if he dic there is an
end of the suit, atd the king is not cntided till recovery
had, and prosecutors qui lam, &c. are looked upon as
informers.
e B

8. BAKER ». SWINDON.
(Mich. 10 Will. 3. C. B. 1 Ld. Raym. 399. 8.C.}

IN this case it was held per Holl, Ch. Just. that privilege
is cither of court or of process, as in the court of Common
Pleas, every person who belongs to that court, as atiorneys,
their clerks, &c. shall have the privilege of being sued
there, and not elscywhere; and this is the privilege of court:
But none shall be allowed the privilege of process, but
those who are*officers of the court, and are supposed to Le
always attending there.

o Er—

9. EDWARDS ». COPLAND.
[Pasch. 6 Will. 3. B. R.]

IN an action on the case, the defendant pleaded to the
jurisdiction of the court, that he is an auom&;e of the
court of Common Pleas, and ought to be sued tlere, &c.



PriviLEGE oF PALACEs AND PLAces.

the plaintiff’ replied, that he (the defendant) is not an at-
torney of the Court of Common Plcas, and concludes to
the country, and upon demurrer to this replication, the rule
was for.the defendant to answer gyer, for 1t is a good tra-
versec and conclusion; and in this case it was held, thal the
defendant might plead this privilege per attornatum.

— G

10. WILLIS ». BATTERSHELL.
[Trin. 6 Will. 5. B. R.]
IN assault and battery the defendant pleaded to the

Privilege not

jurisdiction of the court, that he is one of the clerks of vell pieaded.

J. Coox, prothonotary of the Court of Common Pleas, quodq.
ipse & omnes hujusmods clerici de eadem Curie, ought not to
be impleaded but in that court; and upon a demurrer to
this plea the plaintiff had judgment, because the defend-
ant did not allege himself to be a clerk of the Common
Pleas, to whom this privilege (as he pretended) did belong,
but only that he was clerk to a prothonot®ry of that court,
and B. R. will not intend the privilege to be other than
as he hath pleaded it,

D § Q—

11.* OGLE ». NORCLIFFE.

[Pasch. 2 Annese, 2 Ld. Raym. 869. S. C. Farres. 97.
1 Salk. 4. S.C.]

THERE are two sorts of privilege in the Court of Com-
mon Pleas: Per Holt, Chief Justice, the one is of the offi-
cers of that court, to be sued there by bill, and the other
is of their clerks, to be sued there, and not elsewhere, by
orgjnal.

—— P G

12. ELDERTON’S CASE.
[Mich. 2 Annee, B.R. 2 Ld. Raym. 978.]

HE was committed by the Board of Green Cloth, for
executing a fieri facias in Whitchall; and upon a habeas
corpus it was argued to be a lawful execution of the writ,
and not prejudicial to the privilege of the palace; and that
admitting it was a breach of the peace, yet the Board of
Green Cloth had no power to commit this person, because
he was not the queen’s servant, and that court hath only a
power over the queen’s family, for the government and or-
dering her menial servants, and that the privilege of
Whitehall was created by the statute 28 H. 8. cap. 12.

Sarxewp, Vor. III. 36
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PRIVILEGE OF PALACES AND rLACES.

Northey, Attorney General, argued to the contrary:”
ss. That there was a standing commission of the peace I;"’or
the verge and palace, and that the officers of the Green Cloth
are always coinmissioncrs; that the statute 28 H. 8. did
not create the privilcges of this palace, but ascertained
the boundaries thereof, for the queen may declare any
house to be a royal palace, and this without any act of
parliament; that such declaration is made under the great
seal, afler which it is a palace, though the queen doth not
reside there; for the queen did not reside at the Tower,
and yet Burdett had his hand cut off for murdering his
keeper there, and was afterwards exccuteds

Per Powell, Just. the privileges of the palades are by
common law, and in respect of the queen’s presence; and
he said, that sthe breaking info the Exchequer had been
h;;.ld burgtary, though none of the queen’s servants were
there.

But Holt, Ch. Justice, denied it; and as to Burdet!’s
case, he said the same fact cannot he 2 misprision and a
murder too, for the one will extinguish the other; it is true,
his hand was cdt off, but it was without any authority, for
there was no judgment for it; he said, that he had searched
the roll, which was Mich. 15 & 16 El:z. Rot. 2. Burdeit and
Muskett’s case, and there was no judgment for cutting off
his hand.

He held, that where there was a total absence, as in the
principal casc where the qucen was neither present in
person nor by hcr domestics, or any of her family, the
place was not privileged; otherwise where there was only
a short and personal absence: The queen now, resides at
Windsor, and suppose a murder should be committed in
Whitehall, shall that be tried before the lord high steward,
&c.? certainly not.

O

13. BROWN =. BURLACE.
, [9 Will.3. B.R]

THE defendant was arrested in the Temple, and upon a
motion ‘to set it aside, it was insisted for him, that the
Temple is * privileged from arrests b{ the king’s grant.

But per Holt, Chief Justice, if the king hath made any
guch grant, it is void in law, they having no court of jus-
tice within themselves there; it is true, the Temple is extra-
parochial, and not within any parish, nor within the city,
go as to come within the customs of the city, but it is within
the count{ of the city, but the Whilefriars is within the juris-
diction of the city.



Process.

Yet the court inclined not to countenance arrests in the
Temple, cspecially in term time, but would not set aside
this arrest, so the defendant was held to special bail,

L]
—

14. RUTH ». WEDDALL.

DEBT upon bond in B. R. brought against an attorney
of the C. B., the defendant pleaded, that he is an attorney
of C. B., and that there is a custom in that court, that an
attorney shall not be compclled to answer, unless per bil-
lam, and so pleads his privilege to be sued per billam, and
not by original; the plaiatiff replied, that for five years
past, before the original tiled, the defendant had no clients,
but had withdrawn himself from the practict and oflice of
an attorney; and upon a demurrer to this replication, first
it was objected, that the plea was ill, because the defend-
ant had uot set forth, that he had any clients, or that he
prosccuted or defended any suits, that being the reason
why an attorney should have privilege: Sed per Curiam,
As long as an attorney isso upon record, fie shall have pri-
vilege; then it was objected, that this custom was alleged
in_fieri, for it was, that an attorney should not be com-
pelled to answer, unless per billam, he should have gone
on, nec a tempore cujus contrarium memoria hominum non ex-
astit compelli consulvil, and this would have been an allega-
tion of an usage in fact, which is essential to make a cus-
tom, and therefore must be positively set forth and alleged
in pleading; but adjudged, that the court may take notice

Ante 11, 283.
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of the priyileges of attornies, therefore a custom in such 4o,

cases need not be so strictly alleged.

PROCESS.

et t——

1. . AT common luw, where the king was pldintifl in
any action, whether for debt or damages, he had execu-
tion against the defepdant, both for body, lands, and
goods, but by magna charta, cap. 9. he was not to take out
execution against the /ands, if the defendant had sufficient

s to answer the debt or damages.

2: But where a subject brought an action against an-
other subject, either fora debt or damages, his execution
was only against the goods and chattels of the defendant,
either by fieri facias or by levari facias, he could not have

[286]
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execution against his lands, till the statute of Westm. 2., by
which cum debitum recuperatum est an elegit is given, and
that was only for a moiety; and by the statutes 13 Ed. 1.
de mercaloribus, by the 97 Ed. 3. and by the 23 £L. 8. an
exlent was given, but no capias lay till the statute of Marl-
bridge, cap. 23. and Westm. 2. cap. 11. and 25 Ed. 3. cap.
17., by which process of capias is given in ‘accompt and al-
so in debl, whereas before those statutes the process was
summons, allachment, and distress infinite,

3. The process of capias on a judgment in debt is not
given by the cxpress words of any statute, but arises by
consequence of law (i. e.) the statute giving a capias in
mesne process, a cap.us in consequence lies on the judgment,
because it is a rule of the common law, that wherever a
capias lies in process before judgment, it will lie in execu-
tion upon the judgment itself.

2 Cro. 450. 4. Butif there is a judgment in C. B. against the bail,

Hol. 879, upon a scire facias brought against them, no capias lies on
such judgment; otherwise if the judgment was given
against them in debt, for then it is within the statute.

Com. Execution, 5, But where judgment is given, asin a scire facias up-

on a recognizance against the bail in B. R., a capias will

lie, for so has been the course of that vourt (a).

1 Roll. 898. 6. There was a judgment on a scire facias against the
bail, and a writ of error brought in the Exzchequer Chamber,
pursuant to the statute 3 Jac.; adjudged, that in this case

[287] no capias lies against them, for this matter is not to be gui-

ded by the custom of the King’s Bench, but by the com-

mon law, and the bail bound their goeds and lands by the re-
cognizance, and not their persons. :

(a) But not in_scire facias on a re- inferior court, whether held by charter
cognizance in Chancery, or in any or prescription. 1 Roll. 85, 45, 50,897

PROHIBITION.

e —
°
1 Vent. 274, 1. PROHIBITIONS are granted either pro defectu ju-
Het. 13, risdictionis, or pro defectu iriationis; as where a man libels in

Carth. 33. . . S
Lev. 103, 187. thespiritual court for 20s. due to him by custom, for buryin
3 Le. 109, 162 in the church; the defendant pleaded there was norzuclgl
custom; in this case a prohibition lies pro defectu iriationis,
for the spiritual courts cannot try a cusiom. !
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2. A prohibition was granted to Wood-street Compter for lviflnfie'g."'
refusing’to admit a plea to the jurisdiction, which was ten- Rgy. 1g9.
dered on oath, and before imparlance (a). 2 Roll. 498.

3. .In a prohibition, and upona motion for consultation,
it was insisted, that it ought not to be granted without
pleading or demurring to the prohibition, for if erroneously
grantcd, the party could have no remedy, either by writ
of error or otherwise; but it was answered, that anciently 1 Salk. 136.
in B. R. there were no declarations or demurrers upon 2 Sulke. o
prohibitions, and therefore consultatidhs were granted ; cyan, C. 28,
upon motions. 29.

4. liva pwohibition to the spiritual court, upon a sug- ;k‘,‘;"g&"’g,‘.‘?'
gestion, that they intended to try the bounduries of a parish; Louers patents
the plaintiff declared and entitled himself by letters patents may be given in
granted to such a corporation, who made*a lease to him, 3 76,

&rc.; the defendant demurred to the declaration, for not 3 Cru. 178, 2¢s.
shewing the lctters patents and the lcase, by a profert hic Sid- %, %, 100-
incur’s  Sed per Curiam, No consultation shall be granted

for want of pleading them, for they may be given in

evidence.

5. Where it appears upon the face of the libel, that 1 Mod. 273
the matter is not within the jurisdiction of the court, nor Jilere s probi-
proper for their sentence, a prohibition will be granted at granted at any
any time (b), but if the plea of the defendant be matter of ume.
spiritual jurisdiction, and it is refused or over-ruled, no
prohibition lies Yc), for in such case the party must appeal; [288]
otherwise, if it is a matter of temporal cognizance, as a

modus, or an agreement, §c.

(a) Sedente curia, 6 Mod. 146. 1 T. R. 552.
(b) 2 Inst. 602, 619. 2 Roll. 518. (c) 2 Roll. 319. 1 Roll. 319,
Salk. 548. 2 Burr. 813. Cowp. 424.

S

6. FREEMAN z. SHOTTER.

RULED, That where a thing incident in the spiritual How the spiri-
court is of a temporal nature, they must try it in the same sl sourt % o
manner in that court, as it would have been tried at law, :3,.;0.-;{' Bature
otherwise a procedendo [prohibition] will be granted ; but if
the matter incident is of a spiritual nature, or of spiritual
cognizance, they may try it according to their own law;
as for instance, if they require two witnesses to the proof of
a revocation of a will, a prohibition will not be granted, be-
cause such proof is required at [their] law (d); but if they
require two witnesses to prove a release, a prohibition wiil
be granted (e).

(d) Carth, 142, 2 Roll, 414. 1 Sho, 156 3 Mod. 286. (e) Carth. 143.
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7. ANONYMOUS.
[Hill. 9 Will. 5]

Vﬁv!lere 'nti?'u. PER Holt, Ch. Just, Where an action is commenced
20 original juris- 11 a0 inferior court of law, which hath no jurisdiction of the
diction, prhi-  cause, in such case a prohibition will not lie after *sen-
}’:‘:ae:'u;‘ft tence; but itis otherwise, if their suit is commenced in the
tence. 1 Ventr. Admiralty, or in the spiritual court, for their law is ditferent
88,181 2 Mod. f oo .

973. 1 Mod. 63 .

81, 1Satk 201, *Sid. 168. contra.

DG

LY

8. ANONYMOUS.
[Hill. 18 Will. 5]

Prohibition to LIBEL in the spiritual court by the husband and wife,
2‘:,;"}:;‘:“;‘0“,,_ for calling the husband cuckold : Ruled per Holt, Ch. Just.,
Vide Lut. 1038. that a prohibition shall go, because they cannot both sue in
2801 296 that court for that-word.

2 Sulk. 692. 2 Lev. 66.

—— O

9. BROWN » TANNER.
[Pasch. 2 Annee.]

Prohibition or  LIBEL in the spiritual court, for brawling in the church-
ealling the par-  yqrd, and for telling the parson, thou art a pitiful drunken
son drunkard.

parson, and a drunken puppy; and Salkeld moved for a pro-
4Cro. Car. 207.  hibition upon the authority of the case between tStar and
Murch 6. 8. - Bycknell, where for the like words a prohibition was grant-
2Roll. 296.  ed, and so in JHaine’s case; and the rcason was, because,
o 441305 drunkenness is a temporal offence; it is true, the cases befoie
Lut. 1054, mentioned were of drunkenness in /o , but if it is an
offence in a lay-man, a fortiori itshould be so in a clergyman;
[289] it is acrime which doth not take its nature from the per-
spn who commits it, but from the law which is offended;
I Cousins’s Apo- || it is true, the canonists make every thing whichis a sin,
logy. and forbidden by the Ten Commandments, to be a spiritual
offence, as lesa fides, murder, perjury, c. But by the com-
mon law, whatever is taken notice of and punishable by the
temporal laws, is a temporal offence; and what is not punish-
able by the temporal law, but by the spiritual law, in such
case, that law is a kind of supplanting the temporal law,
and the offences so punishable are spiritual offences, as for-

nication, adultery, &c.
Now as for drunkenness it was always accounted a tem-
poral offence, for it was indictable at common law; and
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alehouses were formerly appointed in the leel, and before :
the * 24 of Eliz. there was scarce such a crime in England ; 3 Camden Eliz,
It is true, a parson may be deprived for drunkenness, and so =

he may for T buggery, but yet he js not punishable for that  Hob.121,25.
offence in the spiritual court, because it is a temporal o
oflence; afterwards a prohibition was granted as to the 2 Roll. Higgine's

> 286, and 12
words, but not as to the brawling in the church-yard. Rep. 42,
Fuller’s case.

10. ANONYMOUS.

PER Gh. Just. In the cases of prohibitions where they The ancient
were granted upon a metion, the ancient course was, that m“‘m
the party prohibited sued out a scire facins, guare consulta- probbition.
tio non debet concedi post prohibitionem, in which writ the }lov. Com.72.
suggestion was recited, and also a prohibition granted =
thereon, ad damnum of the party,

Afterwards this practice was altered, and the course
came to be thus, (viz.) upon granting a prohibition to the
plaintiff, the Court bound him in a recogpizance to prose-
cute an eltachment of contempt against the defendant, for
suing in the spiritual court afier a prohibition granted,
and then to declarceapon the prohibition: so that he who
was the deferdant in that court, is now become actor or
plaintiff in the court above.

— G

11. THE QUEEN ». RIDE.
[Mich. 5 Annee, B. R.]

A POPISH recusant convict made his wife executrix, Ante133.
the spiritual court admitted her to proceed in proving the
will, but a prohibition was granted, for she is disabled by
the® general clause of the § statute of Eliz., [3 Jac. 1. ¢. 5. 5. #Cap. 4. par.2¢.
22.] and not enabled by the protiso.

PROPERTY. ) [290]
' See Trespass. Replevin, 4.

1. SUTTON ». MOODY.
(1 Ld. Raym. 250, S.C. Comyns $4. 8.C.]

IN this case it was held per Holt, Ch. Just. That if the e
Elaintiﬂ‘declared in trespass for breaking his close and kil- 2 gar-see 's.C.

ng centum cuniculos, [in the said close,} it is good without say- }gr;- 353, 645.
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March 48, 49.  jng suos, for he has a property in them in respect of his
ﬁ,,"‘;m close where they were killed; and of things of {)his nature
there are three kinds of property, (viz.) absolute, qualified,
and possessory. (1.) A man hath an absolute property in feris
natura sua mansuetis. (2.) He hath a qualified property in
Jeris mansuetis; and (3.) He hath a possessory property in
Jeris: Now whoever hath a possessory property, which is also
a property ratione privilegi, thererze may declare for the
*7Rep.17.b.  thing killed or taken, without saying that it was * suum;
& Mod. for he had a property by rcason of his close in which it
was, and may recover damages, which he cannot do unless
Cumber 464, the thing was suum. He farther held, that if a inan finds
458. Antel®. 3 hare in his own land, and in hunting kills it on the land of
another, it is the property of the hunter, and not of the
person on whose ground it was killed; so if he starts a hare
Mareh - not on his own but on another man’s land, and hunts it into
"™ the land of a third person, and there kills it, the property
is still in the hunter; but if he starts a hare in a forest,
and hunts and kills it in another man’s land, the property

is in the owner of the forest.

2. EVANS o. MARTELL.
[Mich. 9 Will. 5. B. R. 1 Ld. Raym.271. S.C. 12 Mod. 156.)

Where thecan-  QNE Harvey loaded goods on board a ship, and con-

S to.another Signed them to Evans; but by the invoice the goods ap-

vests a property. peared to be the property of Harvey, and now in an action
brought by Evans against the defendant Martell for these
goods, it was adjudged, that the invoice significs little in
this case, but that it was the consignment of the goods,
which gave the property, and vested it in Evens, and

[ 291 ] therefore he might maintain this action; but if they had
been consigned to him wpon the account of Harvey, that
would have altered the case, for then he would have been
only factor to Harvey, and he must have brought the action,
because the property was ther in him.

3. GIBBS ». WOOLLISCOTT.
(Trin. 7 Will. 8. B. R. Rot. 301.]
Skin. 677. TRESPASS, &rc. for that the detendant in seperali pis-

z‘i,'fg ,h‘,m:;, caria, & in libera piscaria sua apud D. piscavit, and did take

not say suos, not and carry away * 500 salmons; upon not guilty pleaded,

g Ante 3. the defendant was found lﬂguilty as to the fishing in the

3 Mod. 97. Pos- free fishery of the plaintiff; and as to the «mﬁ Jishery,

b ago o1 ;I::ﬁiurry found that the Jocus in quo, &c. was parcel of his
or. :
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Et per Holt, Ch. Just. A man may have a frce fishery
in his own soil, as for instance, he may have a river in his
manor, and another may have a right of fishing there with
him: But because the plaintiff in, his declaration had not
alleged, that the defendant took salmoncs suos (a), mor
ibidem cepit, therefore the defendant had judgment.

(a) Vide 3 Lev. 227. Jon. 440. Cro. Car. 555. Com. Pleader, 3. M. 9.
——m iR

4. THE QUEEN v». STEER.

THE defenlant was indicted, for that at such a time ¢ Mod.183.
and place, he illicite fishéd with nets in the pond of T. 8., F"h‘i:l
and so many carps, de bonis & catallis of the said 7. S, pan
did take and carry away; it was objected against this in-
dictment that fish in a pond could not be called bona &
catalla of any particular person: Sed per Curiam, in a
* close pond the fish may be called * pisces suos, because *3 Mod. 97.
they cannot swim away, and therefore the owner of such {outr2,  Vide
pond hath a property in them ratione logi; but yet they March. 45.
cannot ploperly be called bona & catalla, unless they are Thatthey may
in trunks, and fzr that reason this indictment was held ill, g5, oo
but the Court would not quash it upon a motion, but
ordered the defendant either to plead to it or to demur.

4 S Qn—

5. MALLOCK ». EASTLEY.

TRESPASS for taking two does ipsius querentis in a 3 Lev. 227.
close calledthe Park (b); the defendant demurred generally, .1..'?3?.“@';‘: g:
for that the plaintiff set forth in his declaration, that they sius querentis.
were his does, when by law no man can have a property in %ide 2 Cro.195.
dger, unless they are tame or reclaimed, though they are 7Co17. "
in aspark; but in the principal case it did not appear, that 3 Lev.227.
they were in a park, but in a close called the park; and [R02]

for this reason the defendan.t had judgment.
(b) It does not appear that the park was the plaintiff’s close.

PURCHASE.

1., THE word heirs or issue, when used to denote a single wyere the word

or so as to be only designatio persone, are words of pur- heirs is a name
chase only, but when collective, they are words of limilation. :‘m} .
- o

limitation. Vide Foarne’s Contingent
Sawkerp, Vor. IIL 37
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Wheretheword 2. Whenever those words heirs or issue have words of
heirs is desigua- Jimjtation annexed 1o them, they are used only as designatio
personic. persone, as where a devisce is to W. R. for life, remainder
to his heirs, and to the peirs females of their hodics.
Where a re- 3. If a man make a leasc for life, remainder to his
mainder 42 heirs, or remainder to himself and his hicirs, or to himself
heirs isconveyed and the heirs of bis body, the remainder is void, and his
by way ofuse.  egtate is not altered; but it is otherwise if he convey it by
way of use with such limitations.
:¥°d' 158, 4. And if he make a feoflment to the use of himself for
Remainder to Jife, remainder to the heirs males of his budy, this is an
heirsmnlesof his entail executed in him, and so it is, it he covenanted to stand
Doty Js an st seised in the same manncr. .
Wiere the heir 9« Where the father devises to his eldest son on condi-
isin by purehase. {ion, in such case the son shall be in by purchase, and not
Vide 1 Salk. 241, by descent.
1 Mol 226, 6. The case was, the father having two sons, in con-
Where an estate gigeration of the marriage of bis cldest son, covenanted to
of pmh,é, i stand seised to the usc of his said eldest son, and the hcirs
shall aftcewards mgles of his body, [remainder to the heirs males of the cove-
B doscent. nanfor,] remainder to the right heirs of the father; the
eldest son married, and had issuc Edward and four
daughters, then the cldest son dicd, and afterwards Edward
the grandson dicd without issue; and the question was,
who had the best title, cither the second son or the
daughters of his ¢lder brother; and ddjudged, that the
limitation to the cldest son, and to the heirs males of his
[298] body, is good; and that the estate vested in him by way
of purchase, though at common law a man could not make
his own right heir take by purchase, without departing
with the whole fec-simple, but now by way of use he may;
and in this case, after the death of the grandfather, both
the estates-tail were vested in Edward the grandson,
(viz.) As heir-male of the body of his grandfather, and
father; and if so, then this being a remainder vested in
him as a purchaser, the estate shall go on in a course of
Co.Lit. 21.a.  descent (a), and his sisters shall have it.

(a) Viz. to the heirs males of the body of the father. 1 Mod. 357.

QUARE IMPEDIT.

et ——
This is a pos- 1. THIS is a possessory action, and therefore not
wndhow to de- t0 be maintained without a possession, for which rea-
Sueinie  son the plaintiff must always declare upon a presentation
A 67.

made by himself or his ancestor, or one whose estate he
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hath, or by the grantee of the next avoidance, or by his

lessee for life, or for 3ears. ik p 4. Eivew. Th

2. Inaquare impedit against the bishop, and against 4. Elvisv. The
and B. thcqpatron {:nd clerk, in which 3}:: plaint!i,ﬂ' decla- A7 ';:’,;:::ﬂ":b.
red, that Y. R. was scised of a manor to which the advox- 315. Jones 5.
son was appendap!, and presented S., and that by escheat the ::’,‘,;’m'&“"“
said manor and advowson came to the king, and that he counterplead the
granted them to the plaintiff; and that S. the incumbent Plantifi® di.,
being dead, it belonged to him (the plaintifl') to present; a e in himself.
the bishop confesses all the declaration, only says, that the
king was seised and presented B. and traversed, that he grant-
ed the mahor dhd advowson to the plaintiff; B. the incambent
pleads, that he is personts impersonata ex presentatione domi-
ni regis, and makes title in the king; the plaintiff replics
that B. was not presented by the king, &c., upon which
B. demurs; and per Curiam, the bishop’s plea is not good
(a), for he can never counterplead the title of the plaintiff For b can only
without making a title in himself, either as patron or by lapse, 5';?:,; :0':;':“':;
for otherwise he hath no interest, but only institution; and but institution
the plea of the incumbent is likewise ill, for by the common §aa fnduetion.
law he &ould not maintain the title of his patron; and if =
the patron was not made defendant. with him, then he (the
incumbent) might pfead it in abatement; if he was made
defendant, then he was to plead his own title, which was
somctimes found, to be inconvenient, because he would [204]
plead by covin; therefore by the statute 25 Ed. 3. the in-
cumbent is allowed to plead the title of his patron; but in Compl. Incumb.
the principal case, if he was presented by A. he cannot ~ ™"
quit the title of that patron, and plead a presentation and
title by another person.

3. The dery judgment in a quare impedit is an amotion of 1 Rl‘ggnf‘le& 62.
the incumbent, though he continue still the possession de §.v, 89, Tut, 24,
Jacto, and if the plaintiff be instituted upon a writ to the
bishop, the dcfendant cannot appeal; if he doth, a prohibi-
tion lies, because in this case the bishop acts as the king’s
minister and not as a judgg.

(a) The decision upon this point was the other way.

R ——

QUOD CUM. See Forgery, 1.
Indictment, 6.



294

RECORD. See Statute, 5.

1. CROCKMERE v. WICKINS.
{Hill. 8 Will. 5. B. R

Where pol tiel AN action was brought in B. R.; the defendant pleaded
:f,‘:fhe;,.‘t’y can- another action depending between them in the s¢ine court,

notdemur toit.  and for the same cause; the plaintiff replied, nul tiel re-
Zieon 1% cord, &c. Adjudged, that in this case the defcndant may

Raym. 347. gray oyer of the record, and the court may order that it may
Sk 380, e inspected, and upon such oyer craved, an entry shall be

Str. 823, made for the court to examine the record, and judgment
Carth. 517, shall be given upon failure of the record; the defend-
[205] ant (a) may likewise plead nul tiel record, and then also
the entry and prececdings shall be as before mentioned;
but he cannot rejoin properly quod habetwr aliqudd tale re-
cordum ; neither can he demur, for the record is perfect,
and the pleading is at an end; and therefore a demurrer
in this case was upon a motion ruled to be irregular, und
set aside. )
m‘,ﬁ bsbetar 9, Baut if the action had been pleaded as depending in
cordum isagood another courl, pro eadem causa, and the plaintiff replied nul
Pt 5.5 p, el record, the defendant must have rejoined quod habetur
Dyer 180.2.228. aliquod tale recordum.

() This must mean the plaintiff, if it has any relation to the former part of
the sentence.

—§ G

3. HAMBLETON v. LANCASHIRE.
: [Trin. 2 Annee, B. R.]

Ofpleadingnal A SCIRE facias’was brought against the bail in B. R.
Yol record.  upon a recogntzance in that court; the defendant pleaded
Lat. 1514, in abatcment another scire facias depending in the same
court, and upon the same judgment: The plaintiff replied,
nul tiel record, & hoc paratus est verificare prout curia con-
sideravit, upon which there was this entry, el quia curia
domine regine nunc hic coram ipsa domina regina advisare vult
super inspectionem & examinationem recordi per predict’ the
parties allega’ priusquam judicium suum inde reddant, dies
inde datus est partibus preedicf coram ipsa domina regina, &c.
Usque ad, &c. de judicio inde de & super premissis .rgddmdo,
&c. upon which there being a default at the day, judgment
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was given against the defendant: And now Mr. Broderick ;goohnﬁ.;. .
moved, that this was irregular, and that the plaintiff ought 335, 33,
to have staid for a rcjoinder; and he argued, that this was Robinson 214,
contrary to all the *precedents, and he cited all those in :‘,fd’;fi:;
the margin. But on the other side Montague argued, that Thomps. 280.
the judgment was well given; and to prove it he cited I,’vvi’,'l"hi"
Dyer 228. and tBuck’s case in B. R. which he said was a Rox. 455.

case in point.

Per Holt, Ch. Just. Where the record,pleaded is in the
same court in which the action is brought, there nul tiel
record is not so proper as to crave oyer of the record (a), and
that not # day to come, but instanter; but if the plaintitl
replies nul tiel record, it®is a traverse of the decfendant’s
plea, and such an entry (asin this case) is the proper
course, and more to the defendant’s advantage than crav-
ing oyer, because he has a day given him to bring in the
record, and there can be no trial in this case, as where the
record is in another court, and for that reason it is impro-
per to rejoin § quod habetur aliquod tale recordum, as it ought  Antes 3.
where the record is in another court; fer in such case B.

R. awards a certiorari to that court, and the issue is tried
by their certificate, but we cannot award a certiorari to
ourselves; for it would be absurd to certify ourselves. [206]
Powell, Just., at first was of a contrary opinion, that this
judgment was npt well given, because the plaintiff had
averred his replication, which averment ought to have becn
answered by the defendant, for otherwise the record is not
closed and perfected; but it being moved again upon ano-
ther day, he came over to the opinion of the Chief Justice.

4. Adjudged, that where a pleader mis-recites a pri- 5{"‘;"; 356. record
vate act of parliament, the adverse party cannot demur, ;, ,,,f:f,:@m.d,
but must plead nul tiel record; for upon a demurrer it must the other side
be taken to be as pleaded. must not demur.

6. Inan action of debt brought upon a judgment in an 1 Vent. 212.
inferior court, if the defendant pleads nul tiel record, they Infiorcours
shall certify only tenorem recordi; and the Lord Chicf Jus- record,
tice Hale said, that he had seen certiorar’s which only cer- 1 Kol 753
tify tenorem records. .

(@) Mr. Bayley, in a note to the is entered,”, the case may be law; oth-
caseof T v. Long,1Ld. Raym. erwise it cannot, because the party is
847., 4th edition, observes, on a simi- not entitled to oyer of a record. Vide
lar doctrine, that if,sby “praying Ford v. Barnham, Barnes, 4to edi-
oyer,”” is meant, “ demanding a note tion, 340. Doug. 215,459. 1 Term
of the roll on which the other action Rep. 159.
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RECOVERY COMMON.

R ——

1. KING ». MELLING.

2 Lev. 58. THIS case is reported in several books, (viz.) The
Roym. 435 father devised his lands to his son B. for lifi, and after his
;25,‘"w|.¢..’..., a_deccase, to the issuc of his body, &c. and for want of such is-
devise to ':-Iﬂ_"d sue remainder over. B. sutlered a commo® refavery, and
i'é‘fv}“'.'.i.‘iu w the question was, what estate B.*had. Two judges held,
estate-il, and  that he had only an estate for life, because such an estate
wheresuch an - wwas expressly devised to him. ~ But Flole, Ch. Just., held,
by common ve-  that he had an estate-tail by implication, and by consequence
rovery- the recovery well suffercd, for the words dssue of his body
is nomen collectivum, and the words which follow, (viz.) for
wanl of such issue, make an estate-tail by tmplication; but
judgment bciugegiven according to the opinion of those
two judges, it was afterwards rcversed in the Ezche

[297] Chamber, according to the opinion of the Chief Justice;
and there it was held, that where an estate tail is barred

Vide 1 P. Wms. by a recovery, all things depending upon it, as remainders,

7. 1 It 237 and all things derived out of it, such as gents, &c. are bar-

108 nco. Re-  red as well the estate itself, but nothing which is collafteral.

coveries 133. Therefore a recovery will not bar the right of a mort-
goge, unless he is vouched, so likewise of an executory de-
vise; but it will bar a contingent remainder.

2. So where tenant for life, with a power to make a
Jointure on his wife, suffers a common recovery, his power
is extinguished; but it is otherwise where a power is col-
lateral; as for instance, where an executor has power
sell. .

2 Lut. 1225, 3. One seised in fee of lands, granted a rent de novo
to A. in tail, remainder to B. ip fee; 4. suffered a common
recovery y adjudged, that the estate-tail was barred, and
that the recoveror had a fee-simple, which shall not deter-
mine, though 4. die without issue. .

4. But if the terfenant grants a rent denovo to 4. in tail,
who suffers a common recovery, in this case likewise the
recoveror hath a fee-simple, but it js determinable upon
the death of 4. without issue; for the rent was not perpet-
ual in its nature, and in such case the grantee shall not
prejudice the tertenant.

RECUSANT. See Prohibition.
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RELEASE.

1. 'LACY 2. KINNASTON.
['Trin. 13 Will. 3, B. R. 1 Ld. Rayn. 688. 8. C.]

THIS case is rcported in * 2 Salk. by the name of
Clayton v2 Kinnaston; and in the * same book by the name
of Zacy v. Kinnastone, but 1 do notfind it stated any where,
hut only that it was held per Holt, Ch. Just., That a perpe-
tual covenant, as he calls it, (viz.) never to take any advan-
tage of a dced or covenant, is a release or defeasance of
that decd or covenant; as for instance, where W. R. en-
ters into an obligation to H. S., who covenants never to
take any advantage or to sue #. R. upon that bond; if
aflerwards an action of dcbt should be,brought upon it,
in such case W. R., the obligor, may plead this covenant
in bar to the action, and this to avoid circuity of action,
for the obligee by thits covenant hath deprived himself of
all the remedy he can have upon this bond; but if W. R.
and R. IV. are jointly and severally bound in a bond to H. 8.,
who covenants never to suc W. R. upon that bond, this is no
relcase or defeasance of the bond, neither can it be plead-
ed in bar if an action should be brought on it, because it
doth not discharge the right, but ouly the remedy against
W. R., for he still hath a right of action against R. W.
the other obligor; thercfore, if he (the obligee) should
bring an action of debt upon this bond against W. R., he
ig put o his action of covenant against the obligee, which
would not lie if this covenant was a release, because a re-
lease to one obligee is a rclease to both. And per Holt,
Chief Justice, A release of all his right in such lands will
not discharge a judgmenf not cxecuted, because such
judgment doth not give or vest any right, but only makes
it obnoxious, and liable to execution.

2. An acquittance in law ought to be a deed sealed,
but the common practice is otherwise; an acquittance for
rent due at Michaelmas last, is a good discharge of all for-
mer arrears; but it is ‘otherwise in an avowry,

® 2 8alk. 575.¢

. C A release
of all his right
will uot release a
judgment not
exccuted.
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REMAINDER.

1. A CONTINGENT remainder cannot depend upon
an estate for years, because it would make an abeyance of
the freehold, which the law will never endure.

2. Neither can it depend upon an estate in fee, because
after such a disposal the owner hath no estate left to him.

3. Bat it may depend upon an estate for life, or upon
an cstate-tail, because those are but particular estates, and
a * bare rightof entry will preserve it.

4. The case was, T. P. and W. H. were jointenants for
life, remainder to the first son of 7. P.,&c.; remainder to
the right heirs of T. P.; afterwards the other jointenant
for life released to 7. P.; the question was, Whether the
contingent remainder to the first son of 7. P. was destroyed
by the descent ot the inheritance to him as heir at law to
7. P., and adjudged that it was; because, by the release
of the jointenant for life to the_other, (viz.) to T\ P., the
fee was cxecuted in 7. P. the releasce; and there was no
particular estate left in that jointenant to support this re-
mainder.

5. The husband being seised in fec, devised to his
wife for life, remainder to her first son, remainder to his
own right heirs; the husband died and the widow married
again; and she apd her husband, before a son was born,
levied a fine to ofte Weston in fee; the heir at law of the
testator, having before that time, by bargain and sale, and
fine, conveyed the land to the said husband and wife:
Adjudged, that the contingen! remainder to the son was de-
stroyed, because the reversion in fec being immediately,
upon the death of the testator, in his heir at law; and that
reversion being conveyed by uim to the wife by bargain
and sale, and fine, and she having the particular estate for
life, that estate for life was merged in the conveyance of
the inheritance to her and her husband; and by conse-
quence, when the remainder came in being, there was
nothing to support it; for it shall not be preserved by the
possibility which the wife had to wvaive the estate con-
veyed to her by the bargain and sale, §c. after the death
of her husband.
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6. THOMPSON » LEECH.
[1 Ld. Raym. 318. 8. C. Cases in Parl. 150. S. C]]

THIS case is reported afterwd¥ds, and in several books, 3 Lev 283.
quod vide in the margin: But per Holt, Ch. Just. Where g‘gﬁ;‘.{;g{m
there is a tenant for life, with a contingent remainder, and ¢ Vent.
he (the tenant for life) makes a feoffinent in fee upon con-
dition, and the contingency happens before the condition
is broken, in such case the contingency is for ever de-
stroyed, because there must be a particular esiate in being,
or a present right of entry when the contingency hapFens.

7. But if the tenan} for life enters for breach of the
condition before the contingency happens, then the con-
tingency is revived and may vest. .

8. Where there is tenant for life with a contingent 2 Sak. 5.
remainder to /. R., and then tenant for life is disscised, 32ien.8. 0.8,
and after that a descent and five years is cast; now, in
such case, the contingent remainder is gone, because there
is nothing left to support it; for the right of entry is
turned info a right of action. ¢

— G

9. DODDINGTON » KYME.
(1 Ld. Raym.%03. S. C. named Luddington v. Kime.}

ADJUDGED, That after a contingent mean rgmainder 1
in fee is once limited, no estate after limited can be 3 Lew 43
vested; byt when a contingent mean remainder is not in
fee, but only for life, or in tail, an estate after limited by
subscquent words may be vested, as in Lewis Bowles’s case.

But if lands ase devised to 4. for life, and if he hath Ante128.
islue a son, then to that son in fee; and if he hath no son, 1Lev.11.
then to B. and his heirs; no estate shall vest in B.

[ Fyea——

10. THOMSON ». LEECH.

N\ [Hill. 9 Will. 3. B.R. 1 Ld. Raym. 313. 8. C> Cases in
Parl. 150, 8. C.]

SIMON Leech beifg tenant for life, remainder in tail 28ak. 57, o1s,
to his first son, remainder to Sir Simon in tail; surren- &3 Canth. 436
dered to Sir Simon, and afterwards had issue a son; and it Where the acte

was found, that the father was non com; en he made of an idiot are
this ‘surrender. pos b . void. tnd where

Sawxzen, Vor. III 38
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REMAINDER.

it was insisted, that this surrender was not void, but
only voidable; for as to himself he cannot avoid it by
entry or by pleading, or by the writ dum non fuit compos,
which writ being to aveid his own alienations, supposes
that he demisit, and so doth the writ de idiota inquirend ;
and the law needs not prescribe methods to avoid his acts,
if they are void in themselves. '

But it was answered and resolved per Holt, Ch. Just.,
That the dced of a person non compos is void; that if he
grants a rent, and the grantee distrains for the arrears, he
may bring trespass: that his letter of attorney or his bond
are void: It is true, the books say generallysthathis deeds
or honds are not void, but that tnust be understood, as
that the obligor cannot plead non est fuctum, because it
appears to be a deed fairly exccuted, but it is of no force
because of this latent defect or incapacity, which the law
requircs should be pleaded, and put in issue specially, and
so are all his acts in pais, except his feoffments and livery
and seisin, and ihose arc only voidable; the reason is, be-
cause of the respact the law gives to a feoffinent upon the
account of its solemnity in the transmutation of a4frcehold;
and the writ de non compos mentis, which says demisit, that
must be understood of a feoffinent or & fine, those being the
ancient and the ounly conveyances at that time: An infant
runs paralleled with an idiot in all cases but this, (viz.)
that an idiot is not admitied to disable or stullify himself:
And lastly, his deeds are void, because the law hath ap-
pointed no act to be done for the avoiding them; there-
fore this deed of surrender being void, the particular estate
for lifc was not deiermined by it, and by conseguence the
contingent remainder not destroycd.

11. The attorney-general exhibited a bill in equity
against the defendant, to make him accompt to a lunatick,
and to avoid a bargain made by him, and this was held
good, though the lunatick was no party; for though it is
generally true that he ought to be made a party, yet not in
this case, because it would be 'to stultify himseif.

But where a bill is brought in nature of an information
by the attorney-general in behalf of a lunatick, there he
ought to be mhde a party, if it is not directly to stulfify
himself, as in the case of an infant, for he may recover
his understanding, and then he ig to have his estate at
bis own disposal.
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RENT.

1. TREGARNE ». FLETCHER.
[Hill, 8 Will. 3.B. R. 1Ld. Raym, 154.8.C.]
THIS case is reported in 2 Salk., but quitc diffcrent 2Saik-6%6. By

(a); ss. In replevin, the defendant avowed, for that a rent 21‘,‘,,.2’2'“21‘255.2'
was granted to him issuing out of Bluck-ucre, inter alia, Where the
&c.; and that the rent being in arrear he distrained in 2,},’:‘;:,",’:0{"::;(1_
Black-acre predict’; and upon a_dcmurrer to this plea it Antea, Pleast.
was adjudged ill; for per Holt, Ch. Just., he ought tohave S

set forth the grant itself, that the plaintifl might discern

it, and have an opportunity to reply an entry, eviction, or

recovery, o avoid the defendant’s title; and the rather,

because this was in the case of a rent-charge, for in an gs-

sise for such a rent all the tertenants mdst be named; be-

sides, the rent is entire, and issues out of cvery parcel of

the land charged therewith, so that those words inter ulia,

shew an uncertainty upon the face of the plea itsclf.

(a) The report ifi Ld. Raym. agrees ment is incorrect, in saying that the
with that in 2 Salk., with the addition Ple.a was adjudged ill on demurrer, for
of the last point here stated. From it came be}ore the Court by writ of
both reports, it appears, that this state- error, and was adjourned.

2. MARCKAR » HARRIS.
‘. [Mich. 4 Will. 5. B. R. 8. C. ante 211.]

IN an action of debt for rent, the defendant pleaded, 1Wilson314.
that the plaintiff nil habuif in tenementis, &c.; the plaintiff %&"Itgn‘:?:ilzl?:l;u-
replied, that he was possessed of a lcase in the tenements itin tencmentis
for forty years made to him by the Lord Waootton, who had 82 good plea to!

. . an action of debt
power to demise the same; and upon a demurrer (o this forrent.Sec Pos=
replication, it was adjudged good, without setting out the ten, ;*:v'evgsl-
title, for nil habuil in tenementis is the issue, and the plain- {51 v wil.
tiff might reply, quod gatis habuit in tenementis, (viz.) in fee, liams and Lee.
or in lail, &c.; and evidence might be given at the trial of 3 “;;"&“',:52
any other estate; for where the issue is nil habuif in lene-
menlis, the particular estate alleged in the plcadings is on-
ly form.

3. The lessor made a lease, (viz.) in consideration of 1 Roll. Rep. 0.

the pa;ment of the rent herein-after mentioned, he leased, 2 Roll. 449,
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2 Vent. 129.
‘Where an action
of debt is brought
upon an entire
contract, and
where not.

Ante 118,

1 Lev. 22.
Raym. 11, Whe-
ther debt will lie
where there is
no privity of
contract.

RenT.

&c.; and afterwards in this lease the lessee covenanted with
the lessor, his heirs and assigns, to pay 10/ yearly: Ad-
judged, this was a rent, and not a sum in gross; for as a
contract is aclus conira .aclum, so a covenant is convenire,
which ex vi lermini ought to be on both sides; therefore the
word covenant must relate to both.

4. Indebt for rent the plaintiff declared on a lease at
will dated 25th March, rendering 10/ rent by quarterly
payments; and that he (the defendant) entered, and was
possessed till Chrisimas following; and for 50s. for a quar-
ter’s rent, ending at Christmas, thisaction was brought: And
upon a demurrer to the declaration, it was objectd against
the plaintiff, that he had sued for a quarter’s rent due at
Christmas, when two quarters more were due, (viz.) Mid-
summer and Michaelmas rent; and so the action was brought
for less than was duc, without shewing how the rest was
discharged: Sed per Curiam, Every quarter’s rent is a se-
veral debt, for which distinct actions may be brought; and
so not like an action of debt for part of the money upon
amentire contracf,

5. Lease to the defendant for twenty-one years, render-
ing rent; afterwards the lessor who had the fec granted
the rent to the plaintiff, but not the reversion, and the
grantee of this rent brought an action of debt for the rent
arrear; the defendant pleaded nil debit, upon which they
were at issue, and the plaintiff’ had a verdict; the Court
was divided, Whether an action of dcbt would lie? Two
judges of opinion that it did not, because there was no privi-
ty of contract between the grantee of the rent, and the les-
see; lwo other judges of another opinion, becausc the rent
was originally subject to an action of debt; and though it
is now in another, (viz.) in the hands of the grantee, yet

* the law is still the same; besides, here is a privity of cop-

Itemedies hy the
statute 32 H. 8.
cap. 7. Scethe
ease of Jlowell
v. Bell.

1 Cro. 471.
Vide 1Ld.Raym.
1006. St. 8 Ann,
c. 14, 5. 4,

Ante 136

[* 304 ]

tract between them, because the lessee having attorned to
the grantee of the rent, this attornment is quasi a new con-
tract betwecn them. See the case of Ards v. Watkyns.

6.. If tenant in fee or in tail die, his executor may have
.an action of debt by the statute 32 H. 8. for the rent ar-
rear, and due in the life-time of the testator; or he may
distrain; but before this act the executor had no remedy
at common law.

7. Soitwasin the case of a tenant pur auter vie, for his
executor had no remedy till the deatn of cestui que vie; but
now he may distrain, or have an action of debt for the rent
arrear.

8. *If tenant for life die, his executor might bring an
action of debt for the rent arrear,and this was his remedy
at common law; but a new remedy is given by this statute,
and that is to distrain, ,
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9. But if a grantee of a rent for twenty years, if he so Bull. N. P.57.
long live, and therc is rent in arrear, and then the grantee
dies, his executor cannot distrain for the arrears within
this statute, but must keep to his remedy at common law.

10. If tenant in fee had made a lease for years, he or Co. Lit. 162.
his executors might have an action of debt at common law
for the rent arrear, but not if he had made a gift in tail, or
lease for life; because, in such case, the rent is a frechold;
and an action of debt being only a pergonal action, lies
only for a chattel interest; but now an executor may bring
debt within this statute; but this must be intended where Yelv. 138.
the rent Bsuet out of freehold, and not copyhold lands.

11.  Lessee for years®dicd intestate; his administrator Vent.259.
made an underlease to W. R., and died: Adjudged, That
his executor or administrator may have an action of debt
for the rent arrear upon the underlease, and not the ad-
ministrator de bonis non of the lessec, though he hath the
reversion, for he comes in by a collateral title paramount
the lease.

REPLEADER. Sece Default, 1.  [305]

1. WITTS » POLEHAMPTON.
[Mich. 10 Will. 5. B. R.]

PER Holt, Ch. Just. Where the plea of the defendant e 1 SA1TS,
eonfesses the duty for which the plaintiff declared, but 3v4. Bur 292.
doth not sufliciently avoid it, and thereupon issue is join- Spwp- 810 o
ed on an immaterial thing, if it is found for the plaintiff, he com. Pleader,

shall have judgment, though the issue was immaterial; but R. “-h“iﬁ'&‘:
where the detendant’s plea avoids the plaintiff’s duty, who jgme is imma-
replies and traverses a matter not material, afid issue is terial,and where
taken upon such *immatcrial traverse, and it is found for ;‘n“',,':,':,",‘:e‘:,,l
him, the statute of jeofbils will not help in such case; but traverse.
there must be a repleader. 1&”' '55'1'{;:_4’

Nicholl’s case. 2 Cro. 5.
2. Trover against husband and wife, upon the conver- Where the issue
siorf made by the wife to her own use, they pleaded, quod ":W'
ipsi non sunt culpabiles, upon which they were at issue,
and the plaintiff had a verdict; but a r:fleader was

awarded, because the wrong done being alleged to be
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done by the wife, and none by the husband, the issue
should have been quod ipsa non est culpabilis.

Repleader 3. But though a repleader hath beenallowed after a ver-
:‘elrﬂ:i:td ;gf::_ dict, as in the case last mentioned, it was never yet allow-
ver aftera de- €d after a demurrer; so it was reported by Mr. Latch, but
murter. since his time it hath never been allowed; as for instance,
Cumb. 323. 1Leon.79. 2Lev.142. Mod. Ca.102. Saund.89. 2 Bul.37.

3 Lev. 440. 4. In a quantum meruit by a surgeon for curing a wound,

,ﬁ:,‘;'ﬂ:ﬂ::’ the defendant ﬂ!l)londed a tender of two guineas value 45s.,

demurrer ar-  which was sufficient, and traversed, that the plaintitf de-

gued. served more; and upon a demurrer to this plea, it was ad-
judged to be ill, because the traverse made it double and im-
pertinent; besides no such value could be sct on guineas,
and a repleader was awarded, but without a traverse, and the
plea was tobe of a tender of 45s., and issue to be taken of

[ 306 ] the sufficiency thereof: It is truc, it hath been often denied,
that any repleader should be after a demurrer, but only
afler issue joined (a); but here it was not only aftera de-
murrer, but afler that demurrer was argued.

6 Mod. Cases 5. And yet since this last case it hath been ruled, that a

102. Noreplea- repleader can never be awarded after a demurrer, nor after

:’:‘:ﬁ‘:‘r‘,"nz;'i' a writ of error, but only after issue joined.

writ of error. 3 Lev. 410.

(a) Vide authorities cited pl. 5.— ern dl)racﬁce is, to %ive the part
This, and a case 3 Lev. 20., appear pleadinginsufficiertly,leave to amendy.
to be the only instances of repleader upon payment of costs.
allowed after a demurrer. The mod-

REPLEVIN AND AVOWRY.

L]

1. CHALLONER 7. CLAYTON.

[ Pasch. 10 Will. 8,8.C. cited in 1 Ld. Raym. 334. 8.C.
12 Mod. 408.]

Inreplevin the  IN replevin, the defendant avowed for rent, selting forth,
delendant avow- that he was possessed of a house for several yéars yet to
sctforth any ti- come, and being 8o possessed, he demised it to the plaintiff
Je,mtgood. ~ for one year, rendering rent, &c.; the plaintiff replied,

cosate, ent2. that the defendant nikil habuil in tenementis; the defend-

ant rejoided quod salis habuit, &c.; and upon a demurrer
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to this rejoinder, Mr. Northey moved to amend it, for that

he could'not make good his avowry, there being * no title * See Freeman
set forth; it is true, in an action of debt for rent reserved *7'SPotead:
upon a lease, the defendant may plead néhil habuit in tene-

mentis, and the plaintiff in his replication may shew title,

because quod cum dimisit is a sufficient allegation in a de-

claration: but In an avowry a title should be shewn, and

thercfore it is not proper in a rejoinder (a).

(a) It is enacted, by stat. 11. G. 2.
ch. 19,, that defendants in replevin
may avow generally, that « the plain-
tiff held nﬁ%i‘;r Such an article, gc., at
such certain rent, during the time that
the rent so distrained for iucurred,

—ter—

whieh rent still remains due,” without
setting out the grant, tenure, or title
of such landlord. If the defendant
avows under this statute, nil hab. te-
12!1;:. is an inadmissible plea. 2 Wils.

2. BAKER v. LADE.
(Mich. 4 Will. 3. B.R.]
IN replevin, the defendant avowed for a rent-charge, 5 Mol. Where

selting forth, that his father was seised in fec, and in con-

a deed must be
plended as it op-

sideration of 5s. and natural affection dedit & concessit the erates by law.
reversion to him, that this grant was without any atlorn-

ment, and that it did operate as a covenant to stund seised,

[ 307]

&rc.; and upon agdemurrer, three Judges in the 1 Common 4 4 nua. 149,
Pleas held the plea to be good by the words dedit & con- 2 Veut. 110,260

cessil, because the Court will judge what the law is upon 3"

291.

thosc words, (viz.) that it will amount to a covenant to stand
seised; but Pollexfen, Ch. Just., held the plea to be ill, for
that the defendant ought to have pleaded according to the
operation of this deed by law, (viz.) that his father did cov-
enant to stand seised, and not by the words dedst & concessit ;
amd thereupon a writ of error was brought in B. R., and
acfording to the opinion of Pollezfen, the judgment was
reversed, (viz.) that this deed should have been pleaded

according to the operation, of law.
L o ]

3. FREEMAN ». JUGG.

[Trin. 12 Will. 8. B. R.]

NN replevin for taking a horse, the defendant avowed, that in avowries for
he was possessed of the close, being the locus in quo, &c., for damage-feasant

a term of years yet to come, and being so possessed, the

the avowant
must shewwhere

horse was damage-feasant there, §c.; the plaintiff replied, the fee s, and
that the defendant was to keep up his fences round the said m’;m’x%‘:’
close, but that the same being down, and out of repair, the rived.

horse escaped into the close for want of good fences, upon

which'they were at issue, and at the trial the plaintiff was
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nonsuit; and now it was moved in arrest of judgment, that
this avowry was ill, because in all avowries for'damage-
*Sec Challoner  figsant, the avowant must shew where the * fee is, and how

Wlleyton.  “the particular estate is derived, quod fuil concessum per
gg:llttlg: Curiam, if there is a demurrer to such avowry; but because
s

the plaintiff by his replication had waived that matter,

and confessed and admitted a possession in the avowant,

that is sufficient to justily a distress damage-feasant, and
hath cured this defect in the avowry.

Verlnt- ?49t-h 15;_ 4. Inreplevin, the general issue is non cepit, but the de-

oot may  fendant may plend property in himself, and this he may do,

plead property  either in bar or in abatement to the action; but if he plead

citherin %arot  property in a stranger, he must cenclude in abatement (a);

slut.115l.  and it is to be observed, that upon the general issuc, pro-
perty cannot bt given in evidence, therefore it must be

leaded there; as to the plaintifl in replevin, he must

ave a property either general or special, and his replevin
must be either in detinuit or detinet; if in the first case,
then the plaintiff hath his goods again, and the action is
brought only for damages in the taking and detaining; if
it is brought in the detinet, then it is where the goods are
still detained from him.

[308] The declaration must be not only of a taking in a vill
or town, but in quodam loco vocal’, &c., otherwise it is
naught upon a demurrer; but such a declaration in an
action of trespass is good. "

Liet. 37. Replevin for taking several of his beasts in quibusdam locis,

called 4. and B.; upon a demurrer to this declaration, it

was held ill, because the plaintiff ought to shew how many
were taken in one place, and how many in another place.

Jones 414. The defendant in replevin had no damages given at
common law, but this is by the statute 7 and 21 H. 8.
(a) It may be pleaded in bar. 1 Salk. 94. !

REQUEST.

' Resolutions where a Special Request is to be made, and where
“ a General Licet seepius requisitus, &ec. is sufficient.”

v —

Vide Comyns 1. IF Ipromise B. to deliver him two pipes of wine out
Sreatern 9. of my cellar, to be chosen by him, in such case he
§I.R.40.  must make the request; but if I promise B. to defiver to
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C. two pipes of wine, to be chosen by C., I must request Allen2s. 1 Rq.
him to choose them. 465, 452,
2. Where a man promiseth to pay a precedent duty, Koy 95. yaten,

there ljcet sepius requisit’ is suﬂici.enl, because there was a 93-;20!; li Leon,,
*V.

duty without the promisc, as if ‘onc buy or borrow my 35 guic'y,
horse, and promiseth to pay so much upon request. Cro.El 73.
. 2 Cro, 183, 523.

Cro. Car. 35. Su. 88.

+3, But if the promise is collateral, as for instance, to Cro.Ei.85. Lat

pay the debt of a strunger upom request, there the request is 1. Sav. 72,
part of the agreement, and traversable; for there was no
duty before the promise made, and for that reason the re-
quesl must be specially alleged, for the bringing the action
will not be a sufficient request; * so likewise where there *1 Saund. 35,
are mutual promises to pay cach other 4/, upon request, if
they do not perform such an award, the request must be
specially alleged.

4. DBut as to this matter, there is some difference in [309]
the action brought; for if 1 promise to redeliver upon
request, such goods as were delivered to me, there if an
action of detinue is brought, the plaintiff heed not allege a
special request, because there was a precedent duty as
aforesaid, and the aation is brought for the thing itself.

5. Butifan action on the case is brought for these goods, sid. 66.
then the request must be specially alleged; for it is not
brought for the thing itself, but for damages.

6. Where a promise is made to poy nonry to the plain-
tff upon request, there necds ro special request; but if the
promise was made to A. to pay B. so much money upon
request, there must be a special request alleged; and so,
if the promise was made to the plaintifl' himself to do any
collateral act upon request, as to purchase, &c., there must
be a special request alleged.

e

7. FITZHUGH ». DENNINGTON.
[Mich. 3 Annee. 2 Ld. Raym.1094. 8.C. 6 Mod. 227,259.8.C.]

DEBT upon a bond conditioned at the end of seren g gy ggs.
ears, to make the plaintifl’ free of the Joiners’ Company. Where u re-
if rejuested thereunto; the defendant pleaded, that at rhe end 3t is todon
seven years he was not requested; and upon demurrer to it must be &
this plea, the defendaht had judgment, because the re- averred.
quest being to do a collateral thing, and being part of the
condition, ought to have been averred by the plaiutiffy
which he had not done: It is true, it was objected against
the plea, that the defendant should have pleaded gene-
rally, that he was not requested, but he had pleaded,
that he was not requested at the end of seven years, &c., it

SatkeLp, Vou. III. 39

A
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REQUEST.

should have been before the end of seven years: But per
Curiam, The condition was not to make the plaintiff free
post terminum of seven years, but ad terminum, and the
end of a thing is always part of that of which it is an end;
so that he was to be made free on the last day of the
seven years, and to make a request some time of that day,
so that the defendant might have a reasonable time to pro-
cure it to be done.

8. The defendant borrowed money for the usc of his
mother, and gave‘bond to pay it on demand, if his mother
did not; and in an action of debt brought on this bond,
the defendant, after oyer, demurrcd to the declaration, for
that the plaintiff did not lay any special request, when and
where he required the mother to pay it, and that the ge-
neral allegation licet sapius requisitus will not be sufficient,
which is very true, where there is no duty till a demand
made; but per Curiam, Here was a duty ab initio, which
the law makes payable on demand, and in such case it is
not necessary to allege an express demand (a).

9. Case, &c., in which the plaintiff declared, that 7. S.
owed him 20/, and that the defendant owed 7% S. 201.,
and that in consideration the plaintiff, at the special in-
stance and request of the dcfendant, would procure an
order from T S., directed to the defendant, to pay the 204
to the plaintiff; he, the defendant, promised to pay it,
that accordingly, he (the plaintiff) did procure an order,
&c. which he shewed to the defendant, and required him
to pay the money, which he refused; and upon a demurrer
to this declaration it was objected, that he did not allege
that he procured this order at the request of the defend-
ant; and since the promise was not made on a considera-
tion of a duty to the plaintiff himself, but in consideration
of a collatcral duty which became due upon a special
promise, therefore a request should be alleged to pay the
money, and both the time and place set forth specially:
Scd per Curiam, No other request is necessary than what
is set forth in the agrcemen, (viz.) that the plaintiff, at
the request of the defendant, did procure the order, and
no subsequent request was intended.

() Tn this case the obligor was the it had been payable on demand, or
original debtor. It seems to be other- upon default of payment by another-
wige if the obligor were not the ori- 6 Mod. 200. - 2 Veru. 74,
ginal debtor, as in 6 Mod. 200.; and
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RESCOUS.

st ———

1. ANONYMOUS.

[Mich. 8 Will. 8. C. B3

1. PER Treby, Ch. Just. of C. B., Upon an unlawful 5 T.R. 4.
distress, dhe qwner of the cattle may rescue them before
impoundhig, but not after.

2.  Rescous was returned to be done by the bailiff: Et 3 1.y, o3, 144,
per Curiam, It is good, whether he be bailiff of a franchise, Vide2 Roll. 426,
or the sheriff’s bailiff. Lo Eiiz, 781,
March1. 2 Show. 180;

*3. Case against sheriff upon an escape on mesne pro- 3Lev. 46.
cess; the defendant pleaded a rescous, and upon a demurrer [ * 311 ]
to this plea, he had judgment, though he did not set forth
that the rescous was returned.

4. Where a bailiff hath a warrant to arrest a man, and 6Med.Cases,210.
is hindered in the execution of his office, this is no rescous - N-B- 102
unless there was an actual arrest; but it is a misdemeanor
and contempt of that court out of which the process issues.

5. Case agaihst the defendant for a rescous upon mesne Wilson v.Goary,

process; the evidence at the trial was, that the bailiff stood gl“l"_ww"ﬁ'i' a
at the street-door, and sent his follower up three pair of rescous.
stairs in a disguised habit, with the warrant, who laid
hands on W. R., and told him that he arrested him;
but W. R., with the help of some women, got from the
follower and ran down stairs, and the defendant hearing a
noise, run up and put the said #. R. into a room, then
loaked the door, and would not suffer the bailiff to enter.
Holt, Ch. Just. doubted whether this was lawful a arrest,
being by the bailiff’s servant or follower, and not in the
presence of the bailiff hinfSelf; but said, that the plaintiff
must prove his cause of action against, . R., and that he
must prove the writ and warrant, by producing sworn co-
pies of them, and he must prove the manner of the arrest,
thaf it may appear to the Court to be a lawful arrest; and
W point of damages, he must likewise prove the loss of his
debt, (viz.) that W. R} became insolvent, or could not be
re-taken.
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RESERVATION.

1. A RESERVATION is a kind of a return of some-
thing back in retribution of what passes away; and there-
fore whatever itts, it shall be carricd over to him who
should have succeeded to the estatc, or to the thing demi-
sed, i{ no lease had been made; and therefore, where a
man seised in fee makes a lease for years, reserving rent,
this rent is descendable to the heir, as the land itself out of
which it issues doth descend, because it comes in Ken of
that which should have descended.

2. The tenunt in fee-sumple made a lease for ycars, re-
serving rent 1o him and to his cxecutors; per Curiam, the
rent shall not go to them, because it is not a lestamentary
estate, and therefore it shall determine with the life of the
lessor.

3. Soif the lessee for 100 years, make a lease for forty
years, rendering rent to him and his heirs, this is void as to
his heirs, aud shall likewise determine with the lifc of the
lessor (u).

4. Solikewisc, if the rent is reserved to himself, with-
out any other additional words, because the rent is a new
creature, aud cannot have a longer duration than its crea-
tion gave it.

5. Butif tenant in fee make a lease for years, reserving
rent to him and his assigns, this shall go to his heirs.

Inst. 186. 2 Lev. 13. 1 Vent. 148, 162, 163.

VideUro. Eliz, .

217. Owen9.

1 Vent. 242.272.
Carth. 162.
1 T. R. 445,

[313]

6. If it is reserved to him and his assigns durante ter-
mino, &c., or to him durante termino, or to him and his axe-
cutors durante termino; in these cases those additional
words shew that the rent should continue to be paid as long
as the. term is in being, and in such case it shall descend
with the reversion to the heir at law, and the word cxerutor
is void, and the reservationshall be as if it had been to him
only during the term.

7. Lessce for years surrendercd to the lessor by parol (b),
reserving a rent: Adjudged, that this wasa good reservs-
tion upon the contract, and that an action of debt would lie
for the rent after the first day of payment incurred, though
the reservation was by way of contract, and without any
decd.

(a) Tt shall go to his executor. 1 (b) No surrender can be without a

Ventr. 162,

note in writing. 27 Car, 2. c.3.
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RESTITUTION.

—

1. THE KING =z. HARRIS.

['Trin. 11 Will. 8. B. R. 1 Ld. Raym. 440, 482. Comyns 61,
12 Mod. 445. Holt 324. 8. C.)

THE casc was, Harris was ousted by a 2/ liaca amovendo,
and Morgan put into possession; afterwards Harris got the
Jjustices of the peace to inquire into the force, and accord-
ingly, on ¢he 20th of October 1695, an inquisitior was ta-
ken, by which it was foand, that Morgan forcibly entcred
and detained the church, and about three years and two
months after this inquisition was taken, (viz.) in  December
1698, the justices awarded a precept to restore Harris,
which was executed; and thereupon Morgan brought a cer-
tiorari to remove this inquisition into B. R., and a wril of
restitution was awarded, with this cntry, quia constat nobis
super separalia sucramenta, quod restitulio superinde was not
made till three years after the inquisition taken, &c.; for the
statute intended a speedy remedy for the possession, which
was lost, without tr¥ing the right; and an cxecution so
long after is not a fresh pursuit, and might be dangerous to
purchasers; and itisin thiscase as in the case of a conviction
of a forcible cniry upon view, upon the statute *15 Rich.
2., where the commitment must be made presently.

2. The defendant’s goods were scised, being imported
contrary to the act of navigation; and aflerwards the pro-
%rty was elaimed by C. and others; and the question was,

hether the court ought to grant writs of restitution, ex
debito justitie, upon giving security? and adjudged not, for
it §s discrctionary in the court, and if granted it is ex gratia.

3s *At common law where goods were feloniously taken
away, the owner had no remedy to recover them but by
appeal; and therefore, if the party was indicted before the
appeal brought, and either convicted or acquitted, the ap-
peal was barred, and consequently the o #ner lost his goods
for ever; for if convicted, they were forfeited to the king,
and if acquitted, that was a good bar to the appeal; there-
ore in favour to the owner, and to give him a reasonable
Uspe to bring his appegl, the king scldom proceeded by
way of indictment tll a full year after the offence done.
But then there was this inconvenience, that the king’s evi-
dence were either kept secret or died, and thel})arty would
bring an appeal; therefore by the statute 21 H. 8. cap. 11.
the owner had the same advantage upon a conviction as
he had upon the appeal, (viz.) that a writ of restitution
should ¥e awarded as well upona conviction on an indict-
ment, as on an appeal.

5 Mod. 443,
Where restitu=
tion was not
made till three
ycars atter the
uquisition, it is
not 8

1 Salk. 260.
Carth. 496.
Sid, 201.

1 Lev. 90.

‘Wooils, Inst.
429. 1 Hawk,
275,303 8Co,
120. Curth. 497.
Brownl. 266.
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cap.

Hardr. 97.
Where a writ of
restitution is ex-
gratia.

Formerly the
king never proe
cceded on an in~
dictment till a
year ater the
offence, that the
Kuny might
ring an appeal.

[ *314 ]
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RETURNS OF PROCESS.

Yeiv.3s. Be- 1. BEFORE the statute of Ed. 2. the sheriff or other
g*;c ;hf;lfgslgf officer never put his name to the rcturn, but now by that
rifnever put his Statute he must do it; and therefore, as at common law,
mmetoare  the party might say, that the sheriff did not make the re-
rn. turn, because his name was not indorsed, so he may still,
though his name is indorscd, because the statute hath not
taken away that averment, for the party may aver, that he
who indorsed the writ is not sheri£
sil.23. be 2 At common law, if the sheriff had made a false re-
m?':xluleehstihm turn, or no return at all, an action on the case would lie
fhe body ready, against him.
he shall be amerced. Postea 4. S. P,
3. But if he return cepi corpus, and hath not the body

ready at the day, he shall bc amerced till he have him, or
assign the bail-bond to the plaintiff, but no action lies
against him in this case for a false return, because he is
1 Veut. 55,85 compellable to take bail. But if an action should be
brought against him, he ought not to demur on the decla-
ration, but to plead the statute by which he is compellable
to take bail. .
1 Mod. 239 4. *Case against the sheriffs of London and Middlesezx,
2Mod. 8. for a false return of a bill of Middlesez, which was cepi
riff returnsa ce- and paratum habeo, when in truth they had not the body at
icorpus, and — the,day of the return of the writ; the defendants pleaded
body ready, ke the statute 23 H. 6., that they took bail for the appearance
shall be amer-  of the prisoner, and so discharged him, and that at the day
S, A1 3 of the return of the writ, they returned cepi corpus, §c. The
[ *315] plaintiff replied profestando, that the defendants did not
take sufficient bail, &c. and then pleaded, that they’ had
not the body rez:;la'; and upon a demurrer to this replica-
tion it was insisted for the pleintiff, that though an action
for an escape would not in this case lie against the sheriff,
‘because he is enjoined by the statute to take bail, yet an
action for this false return will lie: But per Curiam, at com-
mon law ihere was no other return than cepi corpus, or nory
est inventus; and that this statute makes no alteration l/ N
the returns; and by consequence no action lies against Eim
for returning cepi corpus, and the words paratum habeo

makes him liable to be amerced till he hath the body.
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REVOCATION.

1. COUNTESS OF BRIDGWATER ». DUKE OF
BOLTON.

|2 Ld. Raym. 968. 8. C.]*

IN this case it was held by Powss, Serjeant, and admitted 1 Salk. 158.S.C.
by Mr. Comper on the other side, as often adjudged in m:;““,‘,":
Chancery (a), that where®the testator is seised in fee, and lands nﬁ';-hc
by his last will deviseth his lands to W. R. in fee, and after- hath dcvieed
wards he morigages the same lands in feeto W. W., and then is only & revoca-
dies before the principal and intercst is paid, that this ‘;I“““";h‘l;"i‘.“n:ﬁ_
morigage doth not amount to a total revocation of the will, gugea.
but only quoad so much, for which the lands were mortga-
ged, and that the devisee shall have the equity of re-
demption. o

2. * The testator made a will of lands, and afterwards Hurd. 375.
he made another will, but it did not appear that any lands &f{:ﬁ,ﬂm’
were dcvised by this stibsequent will; and this matter being notrevoke a fore
found in a special verdict, Hate, Ch. Just. held, that a mer Yide
sccond will substantive, and independent of the first, is a [ *p.316]
revocation thereof, whether it is consistent or not; but if
it be depending on the first will, or relative to it, it is not
a revocation so far as it is consistent, because it may be in
confirmation of the first will; and this might be so in the
principal case, for any thing appears to the contrary.

3. A settlement was made, and therein a power was re- Where afine |
served to revoke, by indenture sealed in the presence of ::-e,vmlinn,
threp witnesses ; aftcrwards, the party, without taking notice when one will
of his power, covenanted by indenture to levy a fine to ™* o1
other uses, which indenture was sealed in the presence of
three witnesses, and afterwargds a fine was levied accord- 2 Lev.149.
ingly; the question was, Whether this was a revocation of L‘;"&;’f’o'
the first settlement? E! per Curiam, ThHe covenant alone Carth. 25
will_not do it, because it raises no uses, nor passes an )

»state; and the fine alone will not do it, because it is no E‘:}feﬂ‘;’k‘fzﬁd
iidenfure in the strict acceptation of the word; but both firm, it would

tosgther make a good cpnveyance, and by consequence a have extinguish-
good revocation. 1 Ventr. 280, 201, 368, 371. 2 Lev. 149,

4. Where a feoffment is made to uses, with a power to 1 Vent.197,355.
revoke and limit new uses, there the feoffor may revoke j ch, Rep. 241.
and limit n infinitum; but where the power is only to re- contra 4 Ch.4s.
voke, there, when that power is executed, he cannot limit ! Mod. 40.
new uses.

(a) Vide 1 Salk. 158. ac.
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RIOT.

1. ANONYMOUS.
[Pasch. 1 Will. 5. B. R.]

PER Holt, Ch. Just. An indictment against W. R., for

that he cum multis aliis, at H., &c., did commit a riot, is

ood. ' .
g 2. Adjudged, that where rioters are convicted upon
view of two justices, the sheriff must be a party to the inqui-
sition, upon the statute 13 H. 4.; but if they disperse
themselves bhefore conviction, the sheriff need not be a
party, for in such case the two justices may make the in-
quisition without him, and this is pro domino rege; but if
the justices neglect to make an inquisition within a month
afler the riot, ihey are punishable; but the lapse of the
month doth not determine that authority to make an in-
quisition, but only subjects them to a penalty for not doing
it within that time.

3. One Tempest and two more were convicted for a
riot, upon view of two justices, and of the sheriff of the
county, conlra formam statuti, and they were fined by the
two justices; and upon a wgjt of error brought, the error
assigned was, that the sheriff did not join with the justices
in sctting the fine, when the statute expressly requires,
that he should be joined with the justice in the whole
proceedings; and for this cause the judgment was reversed.

4. Several were indicted for a riot; it was moved, that
the prosecutor might name two or three, and try it aga‘nst
them, and that the rest might enter into a rule to plead
not guilty, [gwilty if the others were found guilly,] and a rule
was made accordingly, this keing to prevent the charges
in putting them all to plead,
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SCHOOL AND SCHOOLMASTER.

1. MATTHEWS ». BURDETT.
[Hill. 1 Anpee.] o

IN a prohibition, &c. for teaching a school withont a li- 2Sak. 412, 692,
eense: This cgse is reported in 2 Salk. to which may be .0 Lutw.
added Mt. Cowper’s argument against the prohibition, (viz.) 783. The bishop
That it appears by the books and authorities in the { mar- i*'l::'"ﬂiwm
gin that the licensing schoolmasters, &c. Wclonged to the ¥ sq.,mm.,
bishop; and by the stat. 2 . 4. cap. 15. not printed, the 2W.211, 212
bishop may punish such as tcach school without license; bt 2%
that it is very necessary such a care and power should be 181 Huw. 100.
lodged somewhere, and in no person fitter than the bishop, Jiz=,fl- 79,

and therefore he had, time out of miyd, exercised this 1 Vaugh. 327,8.

power of licensing and punishing those who teach {Mod-3. fee

without license, and that no other person pretended to any it 52.” Spel-

Eower to regulate *in this matter, excepting only the P Conellia2.
ishop, and this both before and since the reformation, "

that an immemorial usage did vest a right as well in the

spiritual as temporal courts, and that a legal foundation

must be intended for such an usage, and even an act of

parliament for that purpox if nothing else would be

suflicient.

Dr. Lake, a Civilian, e contra, argued, that amongst the
Romans there was a jus pontificum, but schools did not
belong to them, for schoolmasters were put in by the
st]?m'me magistrate of the town, and he it was that paid
them.

It is true, amongst the Christians, the bishops did erect
schools, and did appoint schoolmasters, and paid them, but
this was when the bishop r&eived the whole ecclesiastical
revenue, which was then wholly subject to his appoint-
ment, out of which part was appropriated for the mainte-
naice of schoois and of the clergy, but those wcre schools

\of divinity, and so not like the principal case, and few
-gere permitted to be schoolmasters, unless they were
churchmen. *

2. Libel in the spiritual court for tcaching school 2 Le. £22.
without a license; and upon a motion for a prohibition it §ec Cro. Car.
was_denied, for though the act of { uniformity gives the 220. 1 Mod.21.
penalty of 5/. for this offi nce, yet it doth not deprive the Joe %%
ecclesiastical courts of their * jurisdiction in such cases, 1 sid. 217.

when they proceed according to the canon, and not upon  [* 319 ]
Sackero, Vou. HI. 40
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* Cap. 19.

Scire KFAcias.

this act for the penalty; and the canons made anno 21 Jac.*
and in the year 1571, before his reign, are made good
and valid by the statute 25 H. 8. so long as they arc not
against the comnion law, or the king’s prerogative, and a
license of a school by a bishop, is against neither.

Far. 50, 68, 69.
1 Salk.258. 8. C.
+ Sid. 317, 361.
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SCIRE FACIAS.

1. WITHERS ». HARRIS.
[Mich. 1 Anne. 1 Ld. Raym. 806. 8.C.]

JUDGMENT in ejectment, and after a year and a day
there was an Aaberc facias possessionem, witzout pringing
a scire facias, and adjudged, that it t ought to be brought as
well against the tertenants as the defendant, because as to
the posscssion an cjectment is a real action, it binds the
right if the plainliff' recovers, and makes a good title:
And Holt, Ch. Just. said, that he was not satisfied with
that opinion of my JLord Coke, upon the statute of Westm. 2.
that by the common law a sy? Jucias would not lie upon
a judgment even in personal actions. because those gene-
ral words sive alin quecunque srrotuluta, coming after the
words conventus contracia, §c. which are in their own nature
inferior to judgments, cannot extend to judgments which
are superior; but the law having been taken to be other-
wise, he would not argue against it. s

D G

9. ANONYMOUS.
[Mich. 1 Annee.]

AFTER judgment in ejectment, where there are more
plaintiffs or defendants than one, after the death of one of /
them, execution may be taken out by the survivors, with
out a scire facias, upon making a suggestion on the roll,
that one of them is dead; but it may be a question, where
there is but one defendant, Whether execution can be
taken after his death without a scire facios ? (a)

defendant dies within the though not in other personal actions, unless execution be taken ont
in the likelime of the partivs. ' g ’

(a) Q. If the words “ two plaintifis do not mean two lessors?
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3. SNOW ». MANUCAPTORS OF FIREBRASS.
{Mich. 1 Anne. 2 Ld. Raym. 804. 8. C. 2 Salk. 459, 602. 8. C.]

SCIRE facias against the bail; the breach assigned in Scire facias
the writ was, that the principal had not rendered himself ?,,‘:‘u":t‘t?;m,
prisone marescilli marescalcie domini regis, omitting the cipal had not
words which usually follow, (viz.) coram ipso rege; and for fejdered hine
this omission it was insisted, that the writ wus not good, rescilt, &e.
for the king has another marshal, and 4hat is the mar-
shal of the household. Sed per Holt, Ch. Just. & Powel,

Just. The Earl Marshal of England, by his office, is mar-

shal of the King’s Bench, as it appears by the book of H.

6. and so it continucd till the rcign of King James the First,

when the office marescalli marescalcie, was*derived out of Vide 1 Wils.
it; so that the marshal of the king is the marshal of the 1%
King's Bench, and no other person can be understood by

it; the other is marescallus hospotii, and never mentioned

without that addition.

4. MANNING . BOIS.
[Hill.2 & 3 Will. & Mar. Rot. 645.C. B]

AFTER a wri} of error brought on a judgment in C. B. Scire facias re-
there was a sci. fu. teste 28 Novemb. returnable die veneris turnable on such
proxime post Octibus Sancti Hyllarit ubicunque tunc fuerimus :uﬁ:yfm\:,'?'
in Angha, to shew cause g¥lare execulionem non habet; to notgood.
which the defendant demurred, and it was held, that such ! Yern- 4.
writs of sii. fa. were made returnable sometimes at a day
certain, and sometimes upon common days; but that this Post. 522.
writ returnable on a day certain, ubicungue, §c. was naught,
far it ought to be returnable on a common day, if it be co-
ram nobis ubicunque, &c.

B G

L]
5. GUILLAM z. HARDISTY.
[Pasch. 9 Will. 3. B.R. 1 Ld. Raym. 216.8. C.]

PER Holt, Ch. Just. and the court, where a sci. fu. Scire facias re-
is brought in B. R. upon a judgment in an inferior court, Sitingajudg-_
immust appear in the writ itself, how the judgment came ferior court,
into B. R. (viz.) whether by certiorari, or by writ of error, sicut Pﬂ:'::l'lm-
because the execution is different; for if it came in by Conp. 39,
certiorari the sci. fa. must set forth the limits of the inferior
jurtsdiction, and pray exccution within those particular

imits, and also that the judgment came in by certiorari (a),

(a) B ac. Hut. 117. Lit. 357,360, 363. Vide 1 Sid. 213. Cro: Car. 2.
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but if it came in by wril of error, that must be shewn inthe

[32,1] sci. fa. itself likewise, and pray execution geuerally (a):
And whereas the sci. fu. in the principal case recited the
judgment in theinferior court, sicut per inspectionem recordi
nobis conslat, it was for that reason ill; for it ought to be
sicut patet per recordum, because if the defendant should
plead nul tiel record, it must be tried by the record itself, and
not by inspection, so this scire facias was quashed.

(a) P. ac. 1 8Sid. 213, 1 Lev. 134.

D ¢ Qs

6. ADAMS z. TERTENANTS OF SAVAGE.
(Mich. 3 Annee. 2 Ld. Raym. 854.8. C.]

1854k 40 S.C. 1IN this case (whichsee 1 Salk. 40.) it was held by Holt,
0 5. Ch. Just. That where a scirc facias brought against ter-

199. 2 Vent. {enants is general, as usually it is in C. B. it is not proper

o3+ for the defendant to plead in abatement, that there are
o » .
Cumb. 185, other tertenants not named, and so pray judgment of the
{W‘::"r'e 5 e writ, & quod breve pradicl. cassetur; but to pray Jjudgment,
facias sgainst  if without them, respondere debet ; but where the scire faci-
e o as is particular (i, e.) naming the particular tenants, in such
roper for the  case the defendunt may pray judgment of the writ, and
e eg‘!anm there being some doubt, whether the terténants could plead
,':,:,',t,",'lmm'z; other tertenants in another county not named, &c. The Ch.
are ather terten- Just, cited * Owen’s Reporis, that tenant for years might
ats, 2 Lr02%: be a good tenant to plead in bar to a scire fucias in a per-
Cro. Fliz.740.  sonal action, where damages are to be recovered; but not
2 g:lg:{f-s’ g3, to a scire facias in a real action.
Palm. 241. 2 Roll. Rep. 53, *Owen 104,

On what julg- 7, At common law a scire facias would lie upon a judg-
e rouid e e Ment in a real action, because the party could have no new
common law,  original; but it would not lie upon a judgment in a personal
and what uot. — gepyom till the statute of Westm, 2.

1 Selk. 93, 8. Where a judgment hadslept a year and e day, the
2eu.12.6 Mod. party shall [nof] have either a ca. sa. or fi. fa., but is put to
67. §id.53. Aher his action of debt upon the judgment; or to a scire facias,

ajudgmentina  gnless he continued the process, or the defendant brought

Y iy @ writ of error, and the judgment was affirmed, for this is/
Bave anacion of a reviver; but it may be a question, If the writ of error he
bt ox aseire - discontinued, or the plaintiff in errof’ be nonsuit.

1 Vent. 46. 9. Where a scire facias is brought on a judgment in
Ante 3% B. R.,the plaintiff must shew where the Court of B. R. was

Differcucewhere o], because that court is ambulatory, ubicunque fuerimus
;:u?h:.‘:nl_nlu in Anglia ; but if it be brought upon a judgment in C. B.
{dgmentin it isotherwise; because the Court of Common Pleas is con-
C.B,

fined to a certain place. .
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10. Tt was moved to set aside an execution, for that 1 Salk dto.

. . . nte 214,

it was irregular, the defendant alleging, that when he con- 6 Mod.Cases 14,
fessed the judgment, the plaintiff and he agreed that exe- 212 Wherea
,cution should not be taken till after a year; the plaintiff Jiogmentty =
insisted, that he had staid a yea? after the defendant had ney is nat enter-
given the warrant of attorney to confess judgment; then So vithina year
the question was, Whether the year should be computed be entered with-
Jrom the date of the judgment, or from the date of the warrant “’:“:n'r?" of the
of attorney? Kt per Curiam, It secms necessary that the )
plaintiff should bring a scire facias, since the execution was

delayed for more than a year; however, the practice is,

that if jydgment upon a warrant of attorney is not entered 7 Mod. 64.
within & year, it shall pot be entered afterwards without

leave of the Court.

SHERIFF. See Dissenters, 3, 133,
. 134. ¢

s —

1. THE sheiff is the king’s oflicer, and thercfore is
always made and appointed by the king, unless in coun-
ties palatine (a).

2. He hath custodiam comitatus, and therefore hath an
authority to raise the posse comitatus to suppress rebellions,
riots, &c.

3. He hatha jurisdiction both in criminal and civil cases,
and for this purpose he hath two courts, (viz.) his turn or
wiew for criminal causes, which is therefore the king’s court,
b&cause pleas of the crown can be in no other than the
king’s courts; the other is his county court for cvil causes,
and this is the court of the sheriff himself, and for this
reason it is called the County Court.

4. It was formerly held, that if ke take goods in exe- Yelv.44. Where

. cation by virtue of a Ji. fa., and is out of his office before pelvintle
they are sold, that in such case he could not sell and deli- EZ".‘.'.’. selltheny
ver the money to the party, because his authority determi- o om‘!:e"“‘
‘wed with his office; put he ought to deliver such money vide 18alk.32s.

over to the new sheriff, as he doth *the prisoners, and re- Mod. Ca. 297.
turn, that thereupon a vendiltioni exponas may be awarded [ *328
to the new sheri&

(@) The sheriff of Cornwall is ap- appoints a sheriff on his creation, whe
pointed by the Prince of Wales. The continues as long as the bishop has the
sheriff of Westmoreland is an heredi- see. ‘The sheriff of Lancashire is aj
tary ‘office. In Durham, the bishop pointed by the chancellor of the duchy.
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1 Vent. 0. 5. But since it had been held, that though a new she-
6Mod, 209, riff is made, yet the old sheriff may sell the goods so by
{Ast'.(‘kss:izs him levied; but if he return the writ, that the goods are

in his hands pro defectu emptorum, in such case a distringar
thall go to him to deliver’ them over to the ncw sheriff, and
Cro. Car. 539.  after that a venditioni exponas.

Conis s a3, 6. Where he levies money upon a fieri facias, the plain-
430. Hu.32.  {ilf may have an action of debt against him for the moncy,
e 3 easc, Decause it was reccived by him to the plaintiff’s use, and
Wherehe levies the defendant is discharged of it; and it lies against his
E:"tpzr"’;' :";y"" executors, if he die, for this is not like an escape, which is
huve an actios of @ Wrong done by the sheriff himself, but is, fougded on a
Acbtsgainubi- duty due and owing by the sheriff, which shall sutvive and
Cro. Eliz. 12,13. charge his executors.

Mordent’s ome. 7. The king appointed a sheriff, and afterwards a ba-v
not determine.  Yony descended on him by the death of his father, his
by the descentof office doth not determine, but he continues sheriff not-

# barony. withstanding he is a baron and peer of the realm.

SIMONY.

1. THIS is studiosa voluntas emendi vel vendendi spirituakia,
vel spiritualibus anneza, and in the following cases may be
seen what is simony, and what is not. .
2 Vent. 89, 2. In a special verdict in ejectment, the case was: An
Skin.90. S Lev. wsurpation was made, and a quare impedit brought against
a5, 116, - the incumbent, and pending that writ the plaintiff sold the
bem';s?; perpetual advowson to #. R., and the jury found, that it
Pending & 44 znas with intention that H. C. should be presented after the usur-
plall):dﬁﬂ"sold the per was removed, and accordingly,he was presented, institu-
perpetual ad- ted, and inducted; the plaintiff supposing the presentation
with an intention to be vaid, got the king’s fitle, upon which he was admitted
that Hshould be and inducted, and brought his ejectment against the de-
m’;}fd’ it fendant, and had judgnient; for, per Curiam, the defendant
[*334] was in by simony. .
31 Eliz.c 6 *3. In a quare impedit, the plaintiff set forth the statupr
1 Show. 167, against simony, and that Thomnden was a benefice with
TheKingv.  cure, which being void, a simoniacal agreement was
Qibson. °3 Lev. made with the mother of the patron, who was an infant,
ironwassnin- and one Crew, that the infant should present Crew, and
:,‘.::;l“" asimo- that in consideration thereof he should pay to her 250/,
ws mie okt &c. The defendant pleaded in abatement, that he claimed

his mother, ke nothing in the benefice, but upon the preseatation of the
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infant W. W. who is not named and made defendant; and
upon a demurrer to this plea, it was adjudged, that where
the right of the patron is not to be divested by the judg-
ment, there he need not be named, in the ¥rit; now inthis
case there was no complaint against the patron, for it was
not he, but the simonist, who is the disturber, and there-
fore he need not be made a defendant.

4. In the last case the statute against simony is recited,
but in the following case it is not:

ss. In a quare impedit against the ordinary, patron, and
incumbent, to present to the church, &«., setting forth, that
it is a bemefica with cure, §c. and that in 1681 it became
void by the death of thesincumbent, &c. then he sets forth,
that during the avoidance there was a simoniacal agree-
ment by which the present incumbent was®presented, &c.
'The bishop pleads, that he claims nothing but as ordinary;
the patron demurred to the declaration, and the incum-
bent pleaded, that he was parson imparsonce, upon the pre-
sentation of the other defendant, the patron, and traversed
the simoniacal agreement; the plaintiff geplied, and pray-
ed judgm®nt against the ordinary, and took issue upon the
traverse of simony, and joined in demurrer with the
patron; and it was ébjected against the declaration, that
the statute against simony was not recited therein, for so are all
the precedents: Sed per Curiam, non allocatur.

5. Error to reverse a judgment in a quare impedil,
where the king had recovered upon a simoniacal agreement,
which was, that a friend of the clerk should give #. R.
so much money to procure him to be presented, and that
he was presentcd secundum agreamentum predict.; the error
assigned was, that neither the patron or the clerk knew
any thing of giving the money: Sed per Curiam, He was
sigioniace promotus, for being presented secundum agreamen-
tume pradict., is a good averment of a simoniacal promotion.

6. In a quare impedit, the plaintiff set forth, that he
had granted the next avoidance to B., that the church be-
came void; * and then h& sets forth the statute made

3%

(the infant) need

not be named in

:‘he quare impe-
it.

2 Lutw. 1098,
The Ki:f v.
Bishop of Chi-
chester. Quare
impedit good,
theugh the stat-
ute aguinst si-

3:::{ 18 not re-

Sid. 329.

2 Keb. 204.
Simony where
neither the pa-
tron nor the
clerk knew the
giving any mo~
ney.

3 Lev. 337,
Where the in-
cumbent plead-
ed that he had

against simony, and during the avoidance a corrupt agree- no nticcof the
ment was made between one Richards and the grantee of ment betoven

the next avoidance, that he should present one, Hide, who
was presented according}‘y, which by virtue of the statute
wag void, &c.; the defgndant, Hide, pleads with a protesta-
tion to the agreement, and that he had no notice thereof;
and upon a demurrer to this plea it was adjudged against
the incumbent Hide, because notice in this case is not ma-
terigl, by reason of the difficulty of proving it; it is the
corrupt agreement which makes the simony, though the
incumbent might have no notice of it.

R. and the -
tee of the next.
avoidance to
preseat him,

[*3=5]
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3 Cumb. 334, 7. Debt upon bond, conditioned /o resign upon request;
1&?1‘5'3' the defendant pleads, tl,nat he did resign according to the,
Marsh 158, , condition of the said bond, upon which they were at issue,
1 Vo lwt1T and the jury found for the plaintiff; and upon a writ of

Raym.175.  error brought in B. R. it was assigned for error, that this
gm%;”' bond was void, because it was made upon a simoniacal

Debt upon bond agreement: Sed per Curiam, the judgment was affirmed (a).
eonditioned to
resign upon request, good.

(a) In Peele v. Lord Carlisle, 3tr. Ifit has not been over-ruled in the
297. the Court held this point to be case of the bishop of London v. Fytche,
go clearly settled, that they would not in Dom. Proc.? .
permit it to be argued. Tamen quare, .

SLANDER.

Incapital offen- 1. CASE, &c. for these words: * Nuttal, who was Solo-

ges, actionable. mon Smith’s clerk, is a knave and a rogue, and I will prove

Videyﬁ;wlé.aoo. it, and he is in Newgale for counterfeiting the king’s hand
and seal, and will be hanged for it, actionable.

I‘*f_\gml-lfl’g“ ol 2. Case for these words: Thou hast stole our bees, (innu-

zl’ 0. " endo, a stock of bees,) and thou art a thief; after a verdict
for the plaintiff; it was moved in arrest of judgment, that
felony cannot be committed of bees, because they are fere
nature: Sed per Curiam, The subsequent words, viz. Thou
art a thief, shew, that the stealing was of such bees of which
-felony may be committed, and so actionable.

€ Vent. 172. 3. Case, &c. He is a clipper and a coiner; after a yer-
y Len dict for the plaintiff, it was moved in arrest of judgment,

that the words did not charge the plaintiff with clipping or
coining money, for they may e applied to many other
[326] things; but adjudged actionable, for it must be intended,
that he meant clipping of money, and in that sense it is
usually understood. :
lacapitsl offen- 4. Case, &c. He picked my ‘{mdm against my will; he

Ef'i“vmi. is a_pick-pocket, not actionable, because the words do not

imply that he was guilty of felony.”

1 Vent. 323, 5. Case, he would have given Dean money to rob Gold-

2Lev, 205, ing’s house, and he did rob the house; after a verdict for the
plaintiff it was insisted in arrest of judgment, that the first
part of the sentence imports only an inclination to Yob,
and the subsequent words are relative to the first; for the
word he must refer to the last antecedent, which was

Dean, 5o no charge on the plaintiff: Sed per Curiam, The
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words may be thus construed, that the plaintiff gave

Dean money to rob the house, and he refusing, the plaintiff

himself robbed the house.

« 6. Case, §c. for thesc words: Ile broke my house like a 2 Vent. 172.
thicf. Upon not guilty pleaded, thé plaintiff had a verdict:

Sed per Curiam, in arrest of judgment the words are not
actionable. .

7. Casc for these words spoken of a broker, and of his Wordsoftrades-
profession: He is a cheating knave, Le hath cheated me with ,’}‘:“,,‘,“:,‘;’.“‘{’,';e
brass money: Per Curiam, to call a tradessan a rheat gene- 2 Salk. 694.
rally, is not actionable, unless the words arc spoken of his
trade.

8. Ca.sc, &2'. brought by a merchant for these words, Raym.207.
there being a communication of him, the defendant said:

I Velieve all is not well with Daniel Viviun, shere are many
merchants who have lately fuiled; and I cxpeet no otherwise
of Daniel Vivian, actionable. .

9. Case, &c. by a mercer, for these words: Zhou art a Raym.169.
cheating knave and a rogue; afler a verdict for the plaintiff :m‘g’:
the judgment was stayed, because there was no colloquium T
laid of his trade. °

10. Case, §c. by a merchant, for these words: Austin Raym. 18i.
Drake is broke, he is ¢ beggarly fellow, and not worth a groat, fii[g’“- 6
and not able to pay his debls; after a verdict for the plaintiffy * <™ #7
it was moved, that the .words are not actionable, for he
may be an honestsman, and not worth a groat; and it is
no crime to be a beggarly fellow; for it may be a mis-
fortune, and no fault: But per Curiam, to say he is not able
lo pay his debts, is actionable.

11. Case, in which the plaintifl declared, that he is Raym.231.

a keeper of a livery-stable, and of Bell-Savage Inn; and that

the defendant had other stables there; and that W. R. L 327]
coming thither with a waggon, inquired of the defendant

which was Bell-Savage Inn? who replied, this i Bell-

Saf®age Inn; deal not with Southam, (the plaintiff)) for ke

is broke, and there 1s neither entertainment for man or horse.

After a verdict for the plgintiff and great damages, the

judgment was affirmed.

12. Case, &c. in which the plainiiff declared, that 1 Vent. 3.
there being a communication of his trade, the defendant
said; He is a chealing knave, and keeps a false Jook, with
which he hath cheated the country, actionable; for though
cf.aling knave is not actionable, though a colloquium was
laid ofg his trade, yet it is actionable to say he keeps false
~books; for tradesgen’s books are often given in evidence;
therefore they must not be false.

18. Case, &c. by a draper, for these words: You are Words spoke of
a cheating fellow, and keep a false book; the plaintiff had a Jageamen not
judgment, but it was set aside, becausc he had not alleg'ed 2 Saund. 397,
any cotloquium of his trade; for to say a man is a cheating

Sarxewp, Vou I 11
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Jellowe, it doth not follow that he 1s so in his trade, for he
may cheat at gaming, and the words being gencral, may as
well be applied to that as to his frade; and to keep a
Jalse book, doth not inply that he kept a fulse debt-book, for
he might keep a book which is false printed.

Palm. 21. 14. Case, &c. for these words spoken of a distiller,
wherein the plaintifl’ declared, that he, discoursing with
one Isles, asked him of whom he bought aqua wite? who
replied, of Mr. Godfrey, (the plaintiff;) then the defendant

Vide Mod. Ca,  said, He is a varkt, he hath suppressed his brother’s will to

2. Ray.75.  cozen and deceive men of their legacies, 1 will make him cry
Peccavi on his knees, §c. not actionable, becouse those
words do not relate to his trade.

Hardr. 8. 2Lev. 15, Case, &c. for these words, spoken of a merchant,

. many cases YOU @€ @ cheating rogue, and a runagale rogue. After a

to the sume of-  verdict for the plaintiff, it was adjudged not actionable, for

fect. om.  to say generally, that a man is a cheater, is not actionable,
ction on the . o . . . .

Cose for defama- Unless there is a colloquium of his trade or profession, which

tion, F.7. was rot done in this case.

1 Mod. 19, 16. Case for these words, spoken of a watch-maker: Fle
is « bungler, and knows not how to make a good piece of work.
After a verdict for the plairtiff, adjudged not actionable,
because the words are indifferent, ard have no relation to
his trade (a); it is true, in this case the jury found that
the plaintiff was a watch-maker ; and if the words had been,
he knows not how to make a good walch, it viad been actionable.

2 Lev.214,233. 17. *Case, §c. for saying, that she is as much a man

'S;'gég as Tam; she is a hermaphrodite: spoken of a woman who*

[ ] taught girls to dance, not actionable: for it is no scandal
to her profession to say, that she is an hermaphrodite, be-
cause men usually teach young women to dance.

Wordsspokeof 18,  Case, &c. in which the plaintiff declared, that

menof profes-  he was bred to the law, and practised it, and that the

2Vent.28.  dcfcndant wrote a letter to A. C. his clicnt, that e, (the

Vimued. Bl plaintiff,) would give vezatious and il” counsel, and stir up a

r. 1138. . . 4

1 Rol. 53. suit; and would milk her purse, and fil. his own large pockets ;

4 Co. 16. actionable by three judges, coatra Vaughan, Ch. Just.

2Vent.172. . _ 19. Case against an alforney for these words: He is a
cheating knave, and not fit to be an altorney; actionable, be-
causc saying-he was not fit to be an attorney, shews, that
the precuding words, (viz.) cheating knave, must neces-
sarily refer to his profession as an attorney.

1 Lev. 207, 20. Case by an altorney, in wlich he laid a colloqu im

Vide 1 Sil. 327. of his profession, and of him; and that the defendant said,

3 Wils. 59. in hearing of several people, Thou caggt not read o de-

(2) Qu. Whether, after verdict, the mess.” That is certainly the -idea
Courts would not now hold the words which would be conveyed to the mind
to mean—* work in his wsual busi- on hearing such words spoken.
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cluration; by reason whereof, 7. I’. and ¥, R.,
formerly his clients, deserted him.

328

who werc 1 Mad. 272,
Upon not guilty ! Veut-%

pleaded, the plaintiff had a verdict; and upon a motion in

arresl of judgment, the words werg held «ctionable.

Words of pro.

21.  Case, &c. for these words spoken of an attorncy of fessions not ac.

B. R.: Youarc a knave on record, and a forgery knave;

actionable, as réported by Palmer.
22.

is a mercer, and that the defendant spoke these words:
Thou art a cheating knave and a rogue.

not tionable. Palm,
1. P;J)h. 177,
Latch. 20.

Case, §c. in which the plaintiff declared, that he 1 Lev. 115, 250-

Raym. 87,182,
After a verdict for 2 Cro,241, 673"

the plaintiff, it was moved in arrest of judgment, that here
was no cofloguaim laid of his trade, and for this reason the
judgment was sct aside. ® In ancient time it was the con-
stant course to lay a* colluquium in declarations for words; « geym. g6
and it was a doubt whether it was good without it, till the
case of Smith and Ward, in 2 Cro.; but since that case it
hath been held sufficient to allege, that the words were
spoken de quercente, and de arte sua, which allegation shall

supply the colloquium (a).

(a) Mr.’Kyd, in a note to the 3d
edition of Com. Dig. vol. 1. p. 273..
observes, that there is mo branch of the
law iu which the decided cases are so
contradictory to each other, and the
decisiuns so frequontly irreconcilable
with the avowed principles on which
they are said to be founded, as the ac-
tion on the case for words; many of
the cases cited from the old authors
are certaindy not law; what words are
actionable, or not, will be more satis-
factorily determined by an accurate
aleication of the general principles
of which such actions depend, than by
a reference to adjudged cases, espe-
cially those in the more ancient au-
thors. Vide the case of Opslow v.

[ ]
Horne, 3 Wils. 177., where the prin-
ciples are well explained and illustra-
ted by the Chief Justice. In the case
of Ld. Townsend v. Hughes,the rule laid
down by the Court was, that words
should mot be construed either in a
rigid or mild sense ; but, according to
their genuine and nataral meaning,
and agreeable to the common under-
standing of all men. 2 Mod. 151,
1 Mod. 232. Freem. 220. To the same
effect it is said,per Curiam,in the case
of Gardener v. Atwater, 4 Bac. Ab.
507. that the same nicety is not, ag
heretofore, observed in construing
words ; for the rule now adhered to
by all the Courts is, to understand
them in their usual and obvious sense.

STATUTE.
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R —

1 INFORMATION for importing twenty potiacos of Hardr. 20.

tabacco in a vessel, not belonging to the people of this na- an o
After a verdict for the in. the mostmateri.

tion confra formam statuti.

formez, the judgment was set aside; because, by the sta-

‘Where there is
an omission in

al part of the stae
tute, the conclas



sion eontra for-

mam statuti, will

not helg. Pos-
tea 11.8. P.
Sid. 203. {ilard.
105. 1 Show.
210, 211.
Cumb. £88.

1 Vent. 13.
Cumb. 421.

Sid. 409. Where
the omission of’
contra formam
statuti will not
hurt.

1 Vent. 43.

2 Salk, 460, 505.
2 Hawk. c. 23.
8. 70. c. 25.

s. 115. ¢. 30.

8. 9. c. 46. 8,31,
‘Where the con-
clusion contra
formam statuti
will hurt.

* Keiling.

2 Salk, 505.
Sid. 303. Where
an offence is
made by a sta-
tute, and a pu-
nishment or ac-
tion givea to the
prosceutor, he .
must bring him-
self within the
ualifications of
e act. Vide

StAaTUTE.

tute, the goods must belong to the people of this nation; and it
is not averrcd that the tobacco thus imported did belong to
the people of this nation, for it is that which makes the
forfeiture, and it is nong if imported in a foreign vessel;
and by forcigners [and the goods belong to foreigners]; and
the conclusion contra formam statuti, will not help in this
case, because the omission is in the most inaterial part of
the statutlc which creates the offence, and which ought to
be strictly pursued (¢).

2. The defentdant was indicted for sclling ale in black
pots not marked, and this indictment did not conclude
contra formam statuti.  Scd per Curiam, It is good without
such conclusion, hecause the common law appoints, that all
measures should be just; therefore to scll less than mee-
sure, is an ofténce at common law, and this circumstance
of marking the measure is only added by the statute ().

3. Information for u riot, and concluded, contre formam
statutt 13 IL 4., after a verdict for the informer, it was
moved in arrcst of judgment, that the information was ill,
because it concluded contra formam statuti; whereas, the
statute doth not make the offence, but appoints Justices of
the peace, upon complaint, that there is a riot, to view
and record the same, and in what manner to punish the ri-
oters. [ale*, Ch. Just. of opinion, that this being an of-
fence at common law, and mentioned in this statute, there-
fore the information was well concluded "contra formam sta-
suti; but the other judges were against him (c).

4. Adjudged, That where an offence is created by a
statute, which was not an offence at common law, and if
that statute gives an action to the prosecutor, ir such case
he must shew in his declaration, that the defendant is
within all the qualifications and descriptions of that sta-
tute, otherwise the action will not lie; but where the pep-
alty is given to the king, it is sufficicnt to suy contra for-
mam slatuli.

K.v. Baxter,5 T. R. M. 1792,

(a) If this is a case under the na-
vigat}on act, if‘is cleal;! y mistated; the

nalty attaching on foreign propert
Pnethe vessel, not in the gondg pery

(b) Q. If this can be law? the of-
fence stated is not selling less than

[330]

1lev.296. Sid.
356. 2 Sulk.
566. Ray. 192,
Anto 29

measuré, but only in pots not marked,

a circumstance only required by sta-
tute.

(c) The opinion of the three Judges
is over-ruled in many cases, int. al.
K. v. Matthews, 5 T. R. 162.

PLATT ». HI
[Mich. 10 Will. 8. 1 Ld. Raym.381.8,C]

PER Holt, Ch. Just., Where the plaintiff misrecites
a privale act of parliament, and the judgment demurs to
the declaration, judgment shall be given for the pluintiff,

5.
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for it shall be taken to be as it is pleaded, because, by the yyoi 662,
demurrer, it is confessed to be so; therefore, if the defen- 1‘3;\10;!-&2‘:9‘.‘ §
dant will take advantage of a misrecital of an act of par- gy K

. » P4 fendant will take
liament, he must plead nul tiel recprd, or illege, that it is advantage of a
farther enacted so and so, &, misrecital, he

must not demur,
. but plead nul tiel recard.  Sce postea 8. contra.  Vide Doug. 95. n. 41.

—— E—

6. FLOWER r. PARKER.
[Mich. 5 Anne.]

THE gefendant was taken by process of the Court of justices,ke.have
B. R., and now prayed the benefit of being discharged o authority,if
upon common bail according to the statute for discharging s st m ons-
poor prisoners, shewing the certificate of the gaoler, and the tody such a duy.
adjudication of the justiccs. Kt per Curiam, The justices
have no authority, unless the defendant was actually in
custody on such a day; for a bare heing within the rules
will not be suflicient; and this Court will examine the

truth of ity notwithstanding this certificaie and adjudication.
1 4

L ]

7. *‘WINTER ». PRICE.
[Mich. 5 Annee, B. R.]

THE defenddnt Price, being indebted to Winder in a jJustices cannot
bond of 180/., conditioned to pay 90/. and interest on such discharge a pri-
a day, was arrested, and discharged by the justices, upon nce il b aves
the statute of poor prisoners, upon common bail. Sed per to one man.
Curiam, There being 20/. due for intcrest at the time that
statute was made, by conscquence he owced at that time
more than 100/, and therefore the justices could not law-
fully discharge him; so their order was made void.

* 8. In Platt and Hill’s case before mentioned, it was held Solk. 566
per Holt, Ch. Just., That if a man misrecites a general sla- 3 Co. 9. 3.
tute the other side cannot plead nul tiel record, but must Ray.192.

demur: And then if the misrecital was of substance, and ;:(‘?:,'227
the party upon reciting il concludes, gigore statuti pred., or ¢ Hawk. o. 25.

contra_formam statuli pred’, it is naught; butif he conclude %', 1 Lutw.

S X ! ICIUCE 140. Antea 5.
contra formam statul. in hujusmodi casu edit, or the like, it Wherca man
is good. ] misrccites age-

. neral statute, the
other side must demur, but not if he misrecites a private statute,

*9, Itisasafe wa} in pleading to set out, that a par- [ 331
liament was held generally in such a year of the king, with- haud. 5.
out descendin, particulars as to the day and month; as Nm;,’,"':f.,
for instance, aciio non quia dicit quod in statuto in parliamento tute. 1Ld.
domini Willielmi nuper regis Anglie tertii apud Westm. anno Fm: 219
regni sui nono tenl’ edit’ inter alia ordinatum fuit authoritate 1409. 2 Hawk.

X . 25. 9, 101,
ejusdem quod, &c. Lev. 108, %0,"
2 Cro. 1L,
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10. MILLS ». WILKINS.
[Mich. 2 Anne.]

28ulk.609,5.c.  IN trespass for taking ‘several skins, the defendant justi-
m':m“‘fn":;; fied under the statute 1 Jac. 1. cap. 12.,intitled an act, &e.
title of the act  but mistook one word in the fitle; and upon a demurrer to
?;i:e;é- soMod- this plea it was urged, that the title is no part of the act;
*timd, 324, and that by the opinion of *Hale, Ch. Baron, an act of par-
liament may be geod without a title: Sed per Holt, Chicf
Justice, though the title isno part of the act no more than
the preamble, or the title of a book is part of a book; yet,
where the justification is tied to the act described, and if
there is no such act, the justiﬁcatfon must be ill; it is true,
in pleading it is not necessary to set forth the title of the
act, for it issuflicient generally to say, quod inuctitatum fuit;
but if a title is sct forth, it is better to 3:) it in Latin than in
English. Judgment was given for the plaintiff.
Hard. 1051 8id.  11. Information on the statute 35 I. 8. cap. 17., for
303, Ante 42. grubbing up wood contra formam statuti, &c. After a ver-
Wherethe oon- gict for the plainti¥ it was objccted in arrest of jadgment,
formam statuti  that this information was nor good, because it did not sct
X'I:LT} "g"’l', forth that the wood was growing at the time the act made; as
""" upon the statute 5 Eliz. for cxercising a trade not being an
Cumb. 288.  apprentice to it for seven years, it must be alleged that it was
O 0 1. a trade used at the time of that act made, and for this reason
the judgment was set aside; it is truc, this information con-
cludes contra formam statuti, but that will not help, because
those words are no part of the case; they are onlya con-
clusion upon the premises, insufficiently set forth.

(352] SUIT OF COURT AND SERVICES.

Ofsuitreal ma 1+ THERE are iwo sorts of suils, (viz.) suit real and
suit service. suit service; the first is by common law and of cop-
mon right, for it is that attendance which men owe to
tourns and to county courts, and the la liges them to
this service in respect of their commoMMicy, that there
may be no want of jurors to do the business of those courts;
therefore, he who makes default, and doth not appear
2Sak. 1. there, is to be amerced; the nobility are excused by the
1. gtatute of Marlbridge, cap. 10., now by the statute of
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Merton, cap. 10., a man may do this suit by attorncy; but if
the sheriff’s tourn is held out of the hundred where the party
lives, then, in such case, he is excused by the statute of
JMarlbridge aforesaid. .

2. Suit service is in respect of the fenure, and it is due Suit serviee is
by reservation; therefore, for this, as well as for all other du by reserva-
services by whi¢h lands arc held, the lord may distrain, if =~
there is a default in the tenant; and as suit real is due to
such courts which are of public institution, (viz.) to the
county courts and lourns, so this suit sersice is due to the 2 Salk. 604.
courts of private persons, as to courls-baron of particular lords } Selk- 341-
of manors; ang though the suitors are judges, yct they )
may do their services by attorney.

—3. In trespass, the defendant pleads, that his father 2 Lutw. 1386,
being scised of certain lands, demised theme by indenture {fi’,"‘f‘{"f';j.‘fi‘,
to A., habendum to him and to his executors and assigns T
for ninety-nine years, if the said 4. and B. should so long 1 salk. 356.
live; reddendum, afier the death of the said 4. and B., his Sped%,
or their best beast, or 40s. in licu thereof: Proviso, that no 1 Salk. 356.
heriot shallebe paid upon the death of B.,living A., then 4, Cro- Car.20.
dicd, and%afterwards B. died, whercupon'the plaintiff hav- Ante 181.
ing the reversion by descent, distrained a gelding; but in Lutw.136.
the pleading it did net appear, that the distress was taken

on thc premises: Et per Curiam, This is a heriot service,

being reserved upon a lease; and in that cage there being

a reversion, this i a service incident to it, and therefore

must be reserved payable durin’fi3 the term; but where a

tenant in fee holds of his lord by heriot service, such service

is incident to the tenure, which is arcicent, and must be sup-

posed to he before the statute quia emptores, &c., and these

are seisable by the lord, either on, or out of the lands; but

this being a heriot service by rcservation, and not due till [333]
plol;t morlem A. there can be no reversion when it became

[ e‘

SUPERSEDEAS.

v cPer——
)
1. WHERE g writ of error is returnable in parliament Raym. 343, 38é.
teste after the p&au‘m, and a whole term intervene be- :ﬁwlgm
twegn the leste and return, it is no supersedeas; but it is Ante 266.

otherwise if a less time intervene, or if the writ of error be .;w:,';m:.d
retarned before the prorogation. mient is no m-

» 1Mod. 106, 1 Vent. 100,260, 6 Mod. 185, 2Leon. 120, Buah 04, 181,
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Thidem. 9. I¥rit of error upon a judgment in B. R. taken out,
and teste 1 Novemb., returnable 1 November prox’, and a
mittimus indorsed on the roll; in B. R., it was held, that

1 Vent. 265 the record still remained in B. R., to all purposes, and
that execution might be taken out,for the writ of error was
no supersedeas.

2 Fov. 38. 3. Writ of error in the Exzchequer-chamber, upon a judg-

Wriitof oror — ment in B. R., and error in fuct assigned, which not being

siden? is 1o St assignable there, that Court affirmed the judgment of B.

persedeas. R., and the record of affirmation being transmitted into

5Mol. 230. B, R., the plaintiff brought another writ of error there

Str. 949, coram zohis residen’, and moved, that upon putting in bail

JAndoughtto . . ! .

be brought ypon it might be a supersedeas to the evecution: Sed pér Curiam,

and recite all the It was not allowed, because the judgment being aflirmed

hngs in . o . e
,,,,‘if;,.}:f;,,';;_ in the Exchequer-chamber, transit in rem judicatam.*

chamber.

Sid. 236. Raym. 4. Judgment against W. R. in B. R., and a writ of
o ltl';fz- 153. error brought in the KEzchequer-chamber; afterwards the
Vit of ervor in plaintiff brought an action of debt on that judgment, and
‘c','f Exchequer- the defendant pleaded nul tiel record; and upon a demur-
superscieus o €Ty this was adyudged an ill plea, because the writ of
an action of debt €Fror is no supersedeas to the action of debt on the judgment,
;’:f,-“}'t'g'“{,'i‘(‘,e but only to the execution upon that jydgment; besides, the
:ge'rm: Rep.  record is not removed by the writ of error, but only the

o transcript.

wh';':, f‘ﬁ;n of 5. Adjudged, that where a writ of error is not shewn

error is nosu-  fo the other party, or allowed by the clerk, by his indorsing

persedeas. recepi upon it within four days, (which is allowed as a con-
venient time for putting in bail, according to the statute,)

[334] it is no supersedeas; likewise, if, before the writ of error
allowed, the sheriff returns fieri feci, or [and] non inveni
emplores, that in such case the execution shall not be set
aside.

SUPERSTITIOUS USE.

+1E0.6.eap. 1. ALL superstitious uses are void, and given tothe

1. king by the statute t of Ed. 6., which extends only to such
uses as were made before that time, s&ithat all supersti-

2 Vern.266,267. tious uses since that statute was made, though they, are
void, yet they are not forfeited to the king.

1 Rep. 23 2. Whatever use is devised or given to any person or

Porer'sCae, company, and which is not a charitable or good use.in the
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eye of the common law, or within the statute 43 Eliz., 2 Eiiz. eap.4.
seems to be a void use, and of no effect within the statute 23 H-8. cap. 10.
23 H. 8. .

L] . [ ]

3. THE KING AND&QESEN v PORTINGTON

[Mich. 4 Will. 8. B. R.]

IN ejectment by the heir at law against the devisee, the yg,n 1o 8.c,
case upon evidence was, that the defendants were Roman Where an aver-
Catholics,and that one of them did recommend such a Jemt vill it be
g’iest to be confessor to the testatrix, who persuaded her a will.

e could not be saved, unless she devised her estate fo

God and his Saints, and that the defendant was an abbess
in France, and joining with the confessor in the same de-
lusive persuasions, prevailed with the testatrix to devise
her estate to her, and this was urged to be evidence of a
superstitiops use; but the Court was of opinion, that this
being an absolute devise, and no trust deflared or appear-
ing upon the face of the will itself, no such averment could
be made or admitted, for if the law will not allow an aver-
men! to suppéy a will, a fortiori, there can be none to defeat
it: Et per Holt, Ch. Just. The stat. 23 H. 8. makes such
uses void, but doth not give them to the king, and the stat.
1 Ed. 6. gives them to the king, but doth not extend to
future uses made after that statute; and that it might be
convenient for the heir at law to seek his remedy in par-
liament, according to the case in Moor 784. quod vide.

4. *Feoffment to the use of his last will; then the tes- 2 sid. 13, 34,
tator devised his lands to the Dean of Newark for an obiit, 4, Where a li-
and the residue o pay a chantry priest 7l. per annum during superstitious use.
the life of his wife, and of his sister Edilgczo chant for her [ %3835 ]
soulp &c., and after the death of his wife and sister, then to
perform divine service for 99 years, and afterwards to be
sold, and the money to be gistributed to charitable uses vide 4 Co.109.
for the aforesaid souls. The feoffees made a feoffment
accordingly for' 99 years, rendering 7/. annum lo the
chantry priest; then came the statute 1 Ed. 6. concerning
chaniries, and the question was, Whether the feesimple or
the lease only was forfeited to the king? E! per Curiam,

The, fee-simple is forfeijed; for by the first feoffment and
the will all was limited to superstitious uses.

Sawxep, Vor. HI. 42
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‘Where a lease

made by the

tenant in tail

shall bind the
issue,

[ 336 ]
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TAIL.

Of Estates-tail, and of Leases, &'c. made by Tenants
in Tail.

1. SIMONDS ». CUDMORE.
«[Hill. 1 Will. 5. Rot. 743.]

THIS case is reported in * 1 Salk., but more clearly
here, (viz.) A. was tenant for ten years in possession; the re-
mainder was to B. in tail, who had likewise the reversion
in fee expectant, upon the determination of the lease for
ten years, and béing seiscd of both thesc estatesy he made
a lease for years to commence at a day to come; but be-
fore that day came he died; then the issue in tail levied
a fine, and declared the uses thereof to himself and his
heirs; the lease for ten years expired, and then the future
lessee entered, and was in possession bywirtue of the lease
made to him by the tenant in tail, upon whom the issue
in tail entered, and the question was, Whether he was
bound by this future lease?

In arguing this case it was held, that where tenant in
tail makes a lease to commence in prasenti, it is violable
by his death; but if he makes it to commence in futuro
(as in this case he had done), (viz.) if it be to commence
after his death, it is void, becausc it is not derived cut
of his own estate and possession, but out of the estate of
the issue in tail, which is paramount per formam doni; so
if tenant in tail makes a lease to commenge at a day to
come, and dies before the day come, the lcase is void,
and the lessee is'a trespasser if he enter, because the les-
see had no estate or interest in the land, but only an, in-
teresse termini till actual entry, and the issue in tail had a
title paramount and precedent to that of the lessee, which
cannot be avoided. But per Ceriam, In the pringjpal
case, the lease is not void but voidable by the issue in tail,
and that only in respect of the estate tail; and therefore
since this lease issued out of all the interest and estates
which the lessor had, (viz.) as well out of the reversion
in fee, as the estate-tail, and since the estate-tail is now
extinguished by this fine, which hath now turned all into
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an entire fee-simple, it hath thereby made the estate una-

voidably subject to this lease (a).

(:3 It is accordingly observed b

Lo Keényon, that if a tenant in tail?
with reversion in fee to himself, levy a
fine, the effect of that on the estate-
tail is creating a base fee ; and that
becomes merged in the other fee, and

cestors which has frequently happened
in practice, from such a person bein

ill advised to levy a fine instead of suf-
fering arecovery. 5 Term Hep. 109.
Roe v. baldwin. Mr. Cruise makes a
similar observation in his treatise on

lets in all the incumbrances of the an- Recoveries, p. 156.

D G

o2 LORD OSSULSTON’S CASE.

[Mich. 7 Anne.)

™ FORD being seised in fee, and having isguc three sons Devisc ofa re-
and a daughter, and having likewisc one brother, devised mainder tohis |
his lands to his eldest son in tail-male, and so to the second st be intended
and third son, remainder to his own right heirs male for :fﬁ'“ 'l':‘jd"";"é’
ever; the three sons died without issue; and the question 1} Mod. 159,
was, Whether the daughter, as hkeir-general, or the brother

of the testator, as Acir-male, should have ¢he lands? Et per
Curiam, None shall take by those words heirs males, but
he who is heir male of the body of the iestator, for no collate-
ral heir male shall take by such alimitation by way of re-
mainder; for at common law, if land was given by a com-
mon conveyance §o one and his heirs males, $here the word
males shall be rejected, for there was no such thing as an
heir male, without saying of whose body; and, if by letters
patents, lands were limited to W. R. and his heirs male,
it is void, though it is otherwise in a will; and the reason
is, becaust in a will the law supplies those words, of his bo-
dy, and that makes it a devise to him and the heirs males of
hs body, for heirs or heir male cannot be a name of purchase;
bat heirs males of his body may: Therefore, if there
is fo such thing in propriety of speech, as an heir male, with-
out saying of whose body, for that rcason heir male of his
body, or hejrs males of itself, where the law will supply
these words, of his body, asit will in a devise, may be a good
name of purchase; but yet the party who would take by
such alimitation, must be such a person as may be anheir
by the common law (b), and would take by that name.

[337]

Sec Coundenv.
Clerke, and
Pibusv. Mitford.

(b) The proposition, that a person
to%take as heir male or Yemale of the
body, by purchase, must be actual heir
at law, was recognized, and this case
was cited as an authority, by Ld. Mac-
clesfleld, in the case of Dawes v.
Ferrers, 2 P. Wms. 1 it is also main-
tained in a note by Mr. Hargrave, to
Co. Lit. 24, b.; but it was ruled in

the case of Willes and Palmer, 5 Bur.
2615., that a person might take as
heir male of the body, by purchase,
without being heir general; where-
upon Mr. Hargrave, in a subsequent
note, guards the reader against incau-
:iaxsly adopting his private ideas,
s B
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3. LEE De BRACE-

[Mich. 8 Will. 3. B. R. 1 Ld. Raym. 101. 8. C. Carth. 348,
8. C. 12 Mod. 101. 8.C. 5 Mod. 266.8. C. Yide also
Fearne C. R. 54.] '
Feoffment to A FEOFFMENT was made to the use of the feoffor for
Ghe um },{,I};h..' life, remainder to W. R., his son and his heirs; and for want
and for want of  of issue of him, then to the right heirs of the feoffor: Mr.
sane of him, re- \orthey objected, that though this would bave been an es-
an estate-tail.  tate-tail in /. R. by a will, yet the authorities which prove
it to be so, do likewise prove, that it would be otherwise
ina deed, as in this case. Sed per Holt, Ch. Just,, Non al-
locatur, for this is but one entire sentence of limitation, the
intent whereof is very plain, and the rule of law is only;-
that an estate of inheritance cannot pass without words of
inheritance; but there is no rule in law, that words of in-
heritance may not be qualified or abridged by subsequent
words; therefore, in this case W. R. hath ouly an estatc-
tail, though by deed, it being in one sentence; for though
the first words of that sentence, (viz.) to his son and his
heirs, make a fee-simple, yet the subsequent words, (viz.)
and for want of issue of him, make an estate-tail, by quali-
fying and abridging the first words, arid in creating entails,
voluntas donatoris observanda est (a).

(=) R. ac. Lit. Rep. 253, 2k5, 315, Lit. 21. a. Plowds 541.a. Hob. 172.
844. Cro, Cer, 265. Vide ac. Co. Note to 1 P. Wms. 57.

——

4. PIBUS ». MITFORD.

1 Freem. 370, 1N a special verdict in ejectment, the case was: The
I Loent. father being seised in fee, had issue Robert by the first
Rasym.m, 159, venter, and Ralph and Jane by the second venter; and he
T M- 7. covenanted to stand seised to the use of himself for life,.re-
159 Sia.98. mainder to trustees to several purposes, remainder to Jane
E)Vrhl?g:}:ﬁsg;e for lifc, remainder to Ralph and the heirs males of his
raised by impli- body, and of his lands in W. {being the lands now in
cation, and uni- _ question) to the us%of his heirs males begotten on the body
s mite %'his second wife: The father died; and the question was,
to the use of his  Whether by this limitationany use did arise to Ralph, who
heirymaleabe-  was his heir male by the second wife? and adjudged that
mumpﬁe it did, because his father bad an estate for life in these
0 Cwate-tailex- Jands in /7., not by express limithtion, but by operatfon
welf. Fearue’s C. Of law, which being united to the estate limited to the
R.4.(30)  heirs males of his body, makes an estate-tail; now this
being in a covenant to stand seised, and no transmutation o
possession, (as it was in Greswold’s case,) so much of the ol
use which was not disposed of by the covenantor, still re-
mains in him, for there is nothing to take it out of him (),
(6) Cos Lit. 3.
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{and so is Counden and Clerk’s case, and Bingham’s case); so
that the old use being still in the father, who was the co-
venantor, this estate for life shall be raised in him by impli-
cation of. law, to preserve and suppgrt this limitation, (viz.)
to the heirs males of hus body, so that this is an estate-tail ex-
ecuted in him, and by consequence after his death it ghall
be to Ralph his son, as a contingent remainder.

G

5. MERREL ». RUMSEY.

BY a nfarrisge-settlement and finelevied, §rc. tothe use 1 gep. 888,

of husband and wife for their joint lives, remainder to the Sid. 247. Raym.
Azirs of the body of the wife by the husband to be begotten, ﬁ‘e.‘{."n'?,:':
remainder (the wife surviving the husband) to her for life, ecuted, and
remainder to the right heir of the hasband; per Curiam, Jucw the re-
This is an estate-tail executed in the wife; it cannot be a contingent. Co.
contingent remainder, becanse that never is but in cases 3. Hare-n.
where the particular estate may determine before the con- Fearne C.R.34

tingency bappens, . (34)

TALES.

1. COOK’S TRIAL, FOL. 12, 13, 14, 15.

AT the sessions of gaol-delivery for the trial of Cook for Where the jury
high treason, the Court could not have a full jury by rea- @ summoned to
son® of defaulters, and the many challenged by the pri- ':Z,Z,m"m,
soner; whereupon the Court adjourned to another J;y, be a tales,where
and ordered another Eanngl to be then ready; it was ob- jyu. p'_dccz_ ;ﬁ.‘::
jected, that there ought t0 be a fales, and an habeas cor-
pora, to complete the number of nine jurors, who were
already sworn, for otherwise this record would be left
imperfect. Et per Curiam, Wherever the jury is sum-
moned by a venire facais to try a particular issue, there
may be a (ales, becausq there is a writ upon which it
may be grounded; but where there is no venire facias it is
otherwise; for there can be no lales but with an habeas
corpora to bring in the first jurors: Therefore, in the case
of ayer and terminer, though perhaps there may be such a
course, yet in commissions of gaol-delivery it cannot be;
and it is very plain that it is not necessary; for in such
cases the course is for the justices before they come¢ to [ 339 ]
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court, to send a written precept to the sheriff generally, to
return jurors against their coming in order to deliver the
gaol; and out of those pannels the jury is called; and with-
out any writ or precept in writing; and the entry is no
more than thus; (viz.) that #. R., the prisoner, pleaded
not guilty, ideo immediate veniat inde jurala, and this is al-
ways before issue joined, and therefore it is never to try a
parlicularissue; and in this respect the proccedings of oyer
and terminer differ, that they do not send a general precept
to the sheriff before issue joined, but a particular precept
after issue joined, to summon a jury to try a particular
issue, so that this is a precept in nature of a venire facias;
upon which account, perhaps, a tales may be grantable:
But here it. is otherwise, because there is neither a pas—— -
ticular venire facias, or precept in the nature of one.
Raym. 367. 2. A tales is never awarded upon an indictment, unless
;“M'“ﬁ?g;“;. by warrant from the atforney-general; but it is awarded
1 Lev. 223. upon an information qui tam, §c., because of the interest
Atalesis never which the prosecutor hath in such prosecutions (a).

awarded on an
indictment, unless there is a warrant from the atturney-gencral,

(a) 4th and 5th Ph, & M. c. 7.

TAXES.

——————

Gundeustoms, 1. THE grand custom of a mark and demi-mark on
woolfels and leather, and also prisage, (i. e.) one tun of
wine before the mast, and one tun behind the mast of every
tenth tun, werc due to the king by common law; and

*Cap. 30. these are implied by the words *recte & antique consue-
tudines in magna charta ; but petly customs, or parve custume,

*begun anno *31 Ed. 1., and were made perpetual by 27
Ed. 3. cap. 26, .

Tonnage and 2. Tonnage and poundage is by an act of parliament; and

poundage. was never granted for any longer time than for one of two
years, till the 31 Hen. 6., when it yas granted to that king
for life; and not only for the ordinary defence of the sea, but
that the king might have a stock”ﬁ’ money always ready
for that purpose, &c.
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3. BREWSTER v KIDGELL.
[Hill. 9 Will. 3. B.R. 1 Ld. Raym.317. §.C.]

THIS case is reported in 1 Salk., but more clearly, and
yet more at large, as followeth, (viz.) It was a feigned
action upon a wager, in which the qucstion was, whether
the plaintiff might deduct 4 5. in the pound, being so much
charged on the lands by the statute 4 & 5 Will. 3., and
power given to deduct it, with a provish not to alter any
covenants or agreements betwecn the parties.

The jury found that R. Langford being seised in fee of
these lands, did, in the y&ar 1649, grant a rent-charge of 401
}rer annum, issuing out of the samc to the grantee and her
heirs; and on the back of this deed there was this memao-
randum indorsed, (viz.) Thai it is the true intent and meaning
of these presents, that the grantee and her heirs should be paid
the said rent-charge, without deduction for any taxes for the
rent or langds therewith charged; and afterwards by another
deed he ,covenanted lo pay it fice from all laxes: Et per
Hoult, Ch, Just.,

The word tnxes, gencrally spoken, with reference to any
freehold, or where the subject matter will bear such ref-
erence, shall be intended * parfiamentary, and this propler
excellentiam ; but there are other taxes no§ parliomentary,
such as are for repairing churches; taxes imposed by
commissioners of sewers; and generally, any t imposition
which takes away part of a man’s goods or rent, may pro-
perly be called a tax.

The auacient way of taxring was by tenths and fificenths,
then by subsidies, aficrwards by royal aids, and at last by a
pound rate; the former were all upon the person and the
personal estate, and were much the same; but the last was
upon lands and rents.

Anno 18 Ed. 3. a valuation was made of all the towns in
England, and returned into the Exchequer, and this be-
came the standing rule (o} taxing every town, (viz.) when
a tax was given, the oflicers of the Exchequer presently
kpew to how much it amounted for every town; and the in-
habitants taxed the landholders and occupiers of lands;
and they were charged and paid their proportion, though
they held at a rack-rept.

The first subsidy was granted anno { 32 H. 8.; and this
was a tax upon the person, both for his lands and goods,
and payable by him where he lived; and this continued
til) the 15th year of Car. 1.

About two ycars afterwards, (viz.) anno 17 Car. 1., the
first assessment was made upon lands and rent, according

to apound-rate; and by this and other statutes there was

1 Salk, 198.S.C.
Of taxes, subsi-
dies, and assess-
ments.

*34 118
Quinzesme 9.

1 2 Inst. 532,

2 Inst. 76.77.
1111 4, 35, 36.
Br.Quinzesme 9.

§ Cap. 50.



Mod. Cases 306.
of

Assessors
taxes indicted
for a misdemea-

TENDER.

a elause for the tenant to deduct the taxes; and so it was
in the years 1642, 1644, 1659; and when by the agree-
ment of the parties the tores were not to be deducted,
there was usually a clause in all deeds for that purpose, ap
it was in this deed, and'at that time that there should be
no deduction for taxes; so that if this covenant or memo-
randum had been made in the year 1640, it would not have
extended to those taxes, because there were no such then
in being, or known in the law, and therefore could not
bave been foresesn by the grantee without a prophetic
spirit; but being frequent and in use when this deed was
made, he must intend that the rent-charge ghould be free
from these taxes; otherwise he intended nothiny by this
memorandum and the other deed. -—
4. The defendants were indicted for a misdemeanor;
for that being assessors and collectors of the public taxesa
in such a parish, they assessed some too high, and omitted
others, and yet they levied the money on those who were
omitted, and converted it to their own use, for that their
names were not set down in their books; and being con-
victed, and comfng now to receive judgment, it was
moved, that no corporal punishment might be inflicted on
them, because the crime was not of an infamous nature:
Sed per Curiam, they were adjudged to the pillory in the
county where the crime was committed ; and that the mar-
shal should cafry them down, and a writ should go to the
sheriff to assist him in the execution of this sentence.

TENDER.

csvemnnnnuiiiees—

1. WHERE a tender and refusal is pleaded, it is the
refusal which is traversable, and not the tender: for it is
that makes it a payment in law, and not the tender; and
wherever the demand is certain, or a certain sum claimed
in the declaration, there a tender aninﬂual isa good plea;
and a tender is not well pleaded without a refusal.

2. Debt upon bond conditioned to pay 12/, on the 15th
sf.ﬂ_ t on the 15th of Feb., by equal portions; the

efendant pleaded, that on the 15th 3‘ .4;51‘.: there yas
6 l. due, which, on that very day at B. obtulit solvere, and
was everafter * ready to pay; and afterwards, (viz.) on the
15¢h day of December, he did pay it to the plaintiff, whe



TENDER. . Me

accepted it; and upon a demurrer to this plea it was ad- acee ,itl isnot
judged ill, because the defendant pleaded a tender without Sriain placo ot
a refusal to accept; and his accepting it afterwards will payment is ap-
nqt help; it is true, if there had been a certain place of P°°
payment mentioned in the -condifion of this bond, and

the defendant had shewed that the plaintiff was not there

ready to receive-it, this might be good, but here was no

certain place appointed.

3. In debt for rent, the defendant pleaded in bar, 3 Lev. 104
that he paratus fuil at the day and place, &c. to pay it, 12 Mod. 353.
and that ever since he hath becn ready, & profert hic in T s Gine
Curia the gent, and so petit judicium de damnis; and upon and placc are
demurrerto this plea if was objected, that it was ill, ST, semper
because the time and place of payment being cerlain, it is not govd plea, with-
good to say semper paratus fuit, without alleging, that ob- ot 2eEing ob-
tulit se solvere, and adjudged accordingly. )

4. Debt for rent, the defcndant pleaded, that he was itaym. 418.

at the house on the day, &c. for an hour before sun-set, and Where semper
staid there on the same day till sun-set, ready {o pay the Diea without a
rent, and that nobody was there to receive it; and that tender.
since that tay he always was, and yct is rfeady to pay the

same, & denarios illos idem defendens hic in Curia profert

parat. fore solvend. eidem (the plaintiff) si illos de eodem (the

defendant) accipere velit & hoc, &c. And upon a demurrer

to this plea it was objected, that the defendant did not

plead a tender at the day, but only that he wiis then ready

to pay the rent: Sed per Curiam, the plea is good without

a tender, but it had not becn so in an action of debt on a

bond, for there a tender must be set forth to save the

breach of the condition.

Db G

5. LANCASHIRE ». KILLINGWORTH.
['Ifip.13Will. 3. B.R. 1 Ld. Raym. 686.8.C. Comyns116.8.C.]

THERE is a short note of this case reported in 2 Salk. 12 Mod. s30
by the name of Lancashire gersus Killegrew, but the case 535.2 Sak.é3s,
was thus: ss. In covenanl, the plaintiffl declared, that the ?»;.,"1;‘..?;.;"‘5“
defendant’s testator covenanted with fhe plaintiff, upon time are certain,
two.days notice, at any time within one year, to accept i mutbe st
1000.. joint stock of the Hudson’s Bay compavy, at the pleading at what
Hudson'’s Bay house; and that upon the transfer thereof he Sme ho came, -

) : ge d g
would oog:l tﬂe plaintiff 3000/ ; the plaintiff avers, that on suid.
the second duy of Novemb., &c. he gave notice to the de-
fendant to come on the fourth day o November, (which [ 343 ]
was within the zea.r) to the Hudson’s Bay house, and then
there to accept the transfer of 1000/. stock, and that the
plaintiff was there, and offered to transfer it, but

the defendant did not accept it, neither had he paid the
Sauxmo, Vor. I 43



*Yelv, 38.

48alk. 622. In
debt on a bond
to pay a certain
sum on a day,
there a tender
on the day, and
semper paratus,

(3]

TENDER.

2000/. Upon a demurrer to this declaration, Holt, Chief
Justice, held, that if the tender had been well set forth,
the plaintiff would have a good title to the 20001. for if he
he hath done all which he can do, in order to accomplish
what he had agreed to do, it is as effectual and sufficient as
if he had actaally transferred the stock. But here the
tender is not well pleaded; for where it is pleaded at the
place appoinied,as in this case it was at the Hudson’s Bay house,
and no onc there to accept the transfer, he ought to shew,
at what lime he 2us there on that day, and how long he staid ;
for he ought to shew that he had done his utmost endea-
vour to accomplish his * agreement: It is true, he necd not
sct forth, that neither the defendant, nor any budy else in
his behalf, was there, because it shall not be intended that
another wasdherc for him; but if the truth was so, it must
be sct forth on the other side: Now, as to the time, it is the
last time of the day, which the law appoints for a fender,
but yet not so late in the day but that there may be time
enough for the execution of the agreement in what is ten-
dered: Now, in the principal case, the stock can never be
transferred but when thc Company’s house is open, and
that is usually at sct hours, 2s at ten of the clock in the
morning; therefore the plaintiff shaald have set forth and
averred the usage of the Company, and that he came at the
proper time and staid there till after the house was shut.

o
S

6. GILES ». HART.
[Mich. 9 Will. 5. 1 Ld. Raym. 254. Carth. 415. 8. C.]

THIS case is rcported in 2 Salk., (which sce there,)
to which may be added the opinion of the Chicf Justice
Holt in this case, (viz.) In an indebitatus assumpsit for
wares sold and delivered; the defendant plcaded a tender
on such a day, and that he hath been ready ever since to
pay, &c.; and upon demurrer to this plea he held, that
where an action of debt is brought upon'a boud con-
ditioned to pay a. certain sum on a certain day, there a
tender at the day, and that he hath been ready ever since
to pay is a good plea; but it is not so in assumpsit; for
though he might be ready to pay ever since the tender,
yet that being after the promise made, and probably after
it was demanded to be paid, it"is not good, for it not
being paid, the promise is broken, so it is likewise in debt
upon a siogle bill; therefore in these cases the defendant
must plead semper paratus: He held, that in an action
of debt and refusal might be pleaded in bar of the
damages, bat not in bar of the action, for the debt still
remains: That in assumpsit a tender likewise might be
pleaded in bar of the damages; but of this there hath
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been some doubt, for he held, that in such case the whole Dyer300.b,
demand being in damages, a plea in bar to the damages

goes in bar to the action; therefore he said he should fa-

vour any course to help a defendant in such case, as by al-

lowing him to bring a sum of money into court, and pray-

ing judgment, de ultcrioribus damnis, or by confessing dam-

ages to so much, which he is ready to pay, and pray that

the plaintiff may proceed at his peril.

D W

. . 7. HORNE 7. LEWIN.
[Trin. 1699. B. B. 1 Ld. Raym. 659. 8. C.]

*IN arowry for rent, the plaintiff replied, that he was rea- 2 Salk. 583, S.C.
dy upon the land on the day of payment till Sun-set, and no & y.didicium
one was there toreccive the money, and that he is still Fﬂd;it;ho_uld
ready to pay it, and so petit judicium & damna, this was ad- ¢ d¢ damnis,
judged naught; but if it had been petit judicium de damnis, i not good withe

it had beep good, for his being ready to pay excuscs the gitanebul.
damagesebut doth not bar the other of hig rent. 2 Salk. 563
- R ——

TENOR. Sce Libet, 2.

TERM AND VACATION. [345]

1. A RECOVERY whs suffered on the first day of s, 230, Where
Michaelmas term, about eleven of the clack in the morning, judgment shall
and the recoverer died in the same morning, about two § “’sﬂ':,"’,’,{
hours before; yet this was adjudged good, for the writ was case, 1 Rep. %3.
returnable three days before, and the judgment®shall relate 312,136, Vide

to that day. 1 Wils, 35, 2 Craise 50.

2. 'The essoin-day is the first day of every term in re: 1Cro.102.

spect to legal proceedings, and judgments shall relate to
tE:,t day, and not to the quarto die post; but if a man is
bound to appear, or to pay the money on the first day of
the term, tunc loguimur ut vulgus, and then the quarto die

post is the first day.



TiME.

3. St. John’s day, non est dies juridicus, and therefore
the judges never sit on that day, unless it happens to be
the first day of the term.

4. If the next Fridoy after Corpus Christi day happer:
to be on Midsummer-day, yet that must be a hall-day,
though otherwise it would not, for the Friday next after
Corpus Christi is appointed by the statute to be the first
day of Trinily term; and if this be not reckoned, the term
would not begin till Friday in the next week following.

Assumpsit to ran

tine asthe plain-
iff’ shall apooint,
and he sets forth

i

695. .Yelv..lm-

R

TIME. Sec Issues joined, 1.

et ———

1. - SCOTT v HOGSON.
[Trin. 11 Will. 5. B. R.]

ASSUMPSIT to run a horse at such time and place as
the plaintiff should appoint, and the plaintiff declares,
that he did appoint suck a day; it was Coubted, whether
this was appointing a time, which is more certain and de-
terminate than a day: Bat per Curiam, by appointing a
day the law will supply the rest, and fix it to the most
usual and convenient time of that day.

— E—

2. DAVY 2. SALTER.
[Mich. 3 Anne, B. R.]

. A WRIT of inquiry was executed in tres septimanas

Trin. (which was on Sunday thé 13tk day of June), and the
writ was returned.to be executed on the 14tk day; and
upon a writ of error brought it was insisted, that the
court could nottake notice of the * dags of the month, if
they did, then t Sunday ought not to be reckoned, dut
Monday instead thereof; that if Sunday be the first day of
the term, all judgments will be on a Sunday. Et per Holt,
Ch. Just., If Sunday happen to be the quarie die post, it
must of necessity go to the Monday following; and so it is
of essoins, for they cannot be beld on a Sunday; and ag to
the relation of judgments to the first day of the term, it
can only be to the first juridical day, and all gindenas &
octabis axe exclusive. In this court the eatry is, dic Jama



TITHES,

prozima post, &c., which is inclusive; in the Common Pleas
the entry is, a die &c., and yet this is inclusive of the day;
and he was of the same opinion as in Harvey and Broad’s

case, -

3. Submission to anaward by bond dated 12 Septemb., Styles 582,
so as it be made within six days after the date of the Lateh. 14.
bond, and it was made on that very day on which the

bond was dated. Et

Curiam, It is good, because that

day shall be inclusive, and be taken to _be one of the six

days.

4. *Moved to quash an indictment upon the stalute 13 sid. 156. 4 Mod.

H. 4. capt 7., for a riot, because inquisition was not taken

96. Computation
of time acoordi

within a month, (viz. tfenty-eight days) after the offence .'ﬂ:m..dm
committed, which is expressly required by the statute: *347 ]
Sed per Curiam, The time shall be computed, not accor-
ding to twenty-eight days, but according to kalendar months

(a).

(a) Mr. Hawkins says, upon this
subject, that it is not clearly settled,
whether the month must be reckoned
according to the computation of a lu-
nar or a solar menth.  Book 1. ch. 65.
8. 31. But in 2 Comiment. 141,,it is
said, that a month in law is a lupar

month, or twenty-eight days, unless
otherwise expressed. There are many
oth@r authorities to the same effect, for
which vide Com. Jnn. B. But in ec-
clesiastical proceedings or statutes re-
lating thereto, the month is computed
by the kalendar. Ibid.

TITHES

“d. ALL things titheable which grow from the earth im- What are pre-
mediately, eitheras a natural product thereof, or by the in. %1l tithes. Vide

dustry of men, as corn, hay‘ wood, herbs, &c., are called pre-

dial tithes.

2. But those which do not arise intmediately from the
earth, as cattle, &c., and which are not the product thereof,

2 BL Com. 24.

What are mixt
tithes.

but are nourished by it, the tithe thereof is called mixt

tithe.

3. But personal tighes are from and in respect of the

Iadour of men.

4. All small wood, under timber, and likewise timber,
when cut down under twenty years growth, is called sylva

‘What are per.
sonal tithes.

Wood and trees.

cegua, and titheable; but timber-trees, after twenty years
E;'okwth, are not titheable, neither are the loppings or the
, or the boughs of such trees titheable, because part

of the trees themselves,
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Sylva codun,
w it

TiTHES,
5. Sylva cedua cut down to sell shall pay tithes, but

mu,'hz:z:m not to burn in the house, or to repair the same, or to in-

1 Roll. ”zl';ed
up lhmot pay
tithe

Cro. Eliz. 477.
‘T'rees more than
twenty years
growth pay no
tithe.

Discharge of
tithes.

[*818]

Jones 368. Hob. £

307. Discharge
de mado deoi:gt
mandi.

Jones 368. Cro.
Car. 422. Hob.
307. Hard, 315.
Discharge by
prescription.

Dischurge
grant.

By the statnt
27 1.8,

By the statute
31 HL8.

i Cro, 423,
Jonces 368. Hob,
307. Hard. 101.

close, or to enlarge the house for necessary habitation.

6. Ifa coppice is cut,, and the tithes paid, and afier-
wards the roofs are grubbed up, they shall not pay tithes,
:)ec;use they are parcel of the inheritance, and of the
and.

7. Timber-trees moriue, aride & putride, pay no tithes,
for being once discharged by being upwards of twenty
years growth, they shall be always discharged.

8. *Tithes may be discharged three ways, either by
real composition, de modo decimandi, or by prescriptim. (2.)
By a general prescription, de non'decimando. (3.) Or by
rant,

9. A discharge by real composition de modo decimandi is
where money or land is enjoined by the parson, time out
of mind, in licu of his tithes; in this case the law always
intends a contract, or original bargain, and this is a charge
which runs with the land, and whereof uny lay owner shall
take advantage, fo- the modus is become the tithe, and the
very tithe in specie is extinguished.

10. (2.) A discharge by prescription in non decimando is
a privilege only incident to spiritual persons; for as they
arc only capable of tithes in pernancy, so they only can
discharge themeelves by a gencral prescription in non deci-
mando; this is therefore a personal privilege which doth not
run with the land, so that if it be conveyed over, tithes
must be paid in specie.

11. (3.) A discharge by grant, and this is cither to par-
ticular persons or corporations by the pope’s bull, or to whole
orders of men by act of gencral council, as to the templars,
hospitallers, cistertians, &c.; and this privilege is also per-
sonal, and cannot pass from one person to another; so that
if the land be conveyed over, or reverting to the founder,
the alienee and the heirs of the founder shall pay tithes.

12. Now these personal privileges are to be considered as
they stand affected by the statate 27 H. 8., by which sta-
tute all abbeys, &c. under the yeatly value of 200/. per an-
num, are given to the crown; because there is no clause
in that statute to revive and save all personal privileges
belonging to the abbeys, &c., therefore they arc destroyed
and extinguished. .

13. By another statute 31 H. 8., all abbeys, &c. above the
value of 2001. per annum, are likewise given to the king, and
in that statute there is a clause to revive and preserve all
former privileges. . .

14. Therefore these, whether discharged by prescrip-
tion, grant, or composition, in the hands of former owners,
continue in the same manner discharged of tithes in, the

hands of the king or his patentees.
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15. WHARTON ». LESLE.
[Trin. 5 Will. 5.]

IN a parish consisting of 700 acres of arable and 700 3 Lev. 365.
ucres of pasture lunds; there were tweny-siz acres sowed §Mod, 135-
with flax; adjudged by three Judges, contra Holty Ch. Just., Hutt. 73.
that the tithes thereof belong to the vicar as a small tithe, {‘,’“979&
being so in its naturc; but the Chief Justice held, that the 2 Atk. 368,
nature of the tithes depends upon the nhture of the thing
itself, and not upon the naturc of the place where it is

sown,

-~

TRADE.

1. MAYOR OF WINCHESTER » WILKS.
[Pasch. 4 Afinee, B. R. 2 Ld. Raym. 1129, 8. C]

THE corporation of Winchester declared upon a custom, ped. Cases 21.
that it was not lawful for any person to exercise a frade 1 Salk.203.S.C.
there, except homines liberi gilde mercatorie civitatis illius, Whether ’“m
&c. Et per Curiam, it was agreed, that such a custom in gnﬂ:...m..
London might be good, because their customs are confirm-
ed by many acts of parliament; buat it was doubted, whe-
ther such custom was good in any other city or borough,
fot® since the defendant is at liberty to live in that place,
it is unreasonable to restrain him from using a lawful
means for his support andJivelihood: However, per totam
Curiam, this dec{;ration is naught; for non constat, that the
corporation hath gilda mercatoria; and‘it doth not appear
whom the hkomines liberi de gilda mercatoria are; so they
may, be the whole corporation, or some part of.them; and
anciently the king’s grant to have gildam mercatoriam,
made them all a corporation, (viz.) all the whole vill.



* . par. 7.
where it must be
in the

TRADE.

2. BRIDGET GLASS'S CASE.
[Mich. 8 Will. 5.)

SHE was indicted before commissioners of oyer and ter-
miner at the Old Bailey, on the statute 1& 2 * Ph. & Ma., by
which it is enacted, That no person living in the country

proper county.  shall sell any haberdashers wares by retail, in any city or town

-
B3

Vide 2 Bur, 799,

Indictment for
using a trade,
good.

corporale, except it be in apen fairs, on pain of forfeiture for
amzeo ce, 6. 8., and of the wares sold; the one moiety
lo the king, the other to him who shall seize, and sue for the
same in any of the king’s courls of record, by bill, plaint, debt,
information or otherwise, &c.: And, that the defendant did
sell haberdashers wares, &c. contra formam statuti: Mr. Nor-
they moved to juash this indictment, upon the authority of
1 Gregory’s case, and of § Farrington’s case, because those
words, (viz.) The king’s courts g;:ecord, extend only to the
courts at Westminster: Et per am, It is true, justices of
Eeace have not any jurisdiction in this case; but it hath

cen ruled since Gregory’s case, that justices of oyer and
terminer may determine this matter by way of indictment,
though not by information: But since the statute hath
grescribed a particular way to recover-the forfeiture, (viz.)

y action of debt or information, without mentioning an
indictment, therefore the defendant is not indictable upon
this statute; for which reason this indictment was quashed.

L e e

3. MARY REED’S CASE.
SHE was indicted for using the trade of a linen-draper
"that

_ at B., not having served seven years apprenticeship to

trade; the caption was ad generalem sessionem pacis tent.
coram majore and burgesses of Bridgwater, infra 547 m de
Bridgwater; it was objected, that an indictment for this
offence cannot be taken at a sessions of a town-corporate, but
only at the general quarter-sessions of the county; and this b

. virtue of the statute 31 Eliz.; and even in that case it wi

not be sufficient to say, ad generalem sessionem; but ad gen~
cralem quarterialem sessionem pacis, /c. ’ :

L )

4, THE KING v HICKS.

[Mich. 4 Will.3. B.R]

INFORMATION was brought against the defendant
upon the statute § 5 Eliz. for using the trade of, dv.
not being apprentice to it for seven years; the informa-
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tion was brought in this court, and the using the trade

was in Yorkshire. Et per Curiam, This information will Sid.303. vide
not lie here, because by the statute 21 Jac. it must be ggf: Carth. 250,
brought.in the proper county, and all informutions against

the form of the statute will he void.

——D ) G

5. THE QUEEN ». ELIZ. FRANKLYN.

SHE was indicted at a quarter-sessions of a borough, for 1 Salk. 370.
excreising a trade, not having served seven years apprentice- 8- C. M?}:_’“"‘:"
ship, and Mr. Eyre moved to quash it, because the prose- Zifp’l’.l‘,...‘ o
cution ways [nef] commerieed a year after the oflence was 6 Mod. 220.
coidmitted. K¢ per Curiam, Upon view of the statute of
5 Eliz. where a moicty of the forfeiture is given to the in-
former, he must prosecute within the year; bat the queen’s
suit is not conlined to the first year (a), but she shall
have another year, where the forfciture is distributed hy
moicties, gnd in such case, where the party neglects the
first yeary she shall have the whole. )

6. A pippin-monger is no trade within the stat. 5 Eliz., 1 Roll. Rep. 10,
hut a brewer is, quarg of an wpholst ver; but plowing and {'gjuw. 525,
digging arc not trades within the statute, for it is not mat- aan. 2 Salk o
ter of skill, but of strength. bt trade o

within the staggte, what net.  Vide 1 Hawk, 6th @dition, page 565. Com. Trade, D). 5.

(a) The queen has two years after is given, two years after the expira-
the offence, if no share of the penalty tion of that allowed to the informer.
is given to the informer ; if such share 51 Kliz. ch. 5.

TRAVERSE.

) 1. ANONYMOUS.
' [Hill. 1 Annee.] .

THE defendant was sued by the ,name of Jolu;} and Where a tra-
he pleaded, that he was baplized by the name of Benja- verse is repug-
minl,) and t’raversed, that ipse idem Johannes was ever 2‘,“',',',69’,‘,":3?2
known by the name of John; and upon a general de- 6,15. 4 Mod.
murer to this plea, per Holt, Ch. Just. This traverse is re- 115 ° M- 115
pugnant in itself, and very immaterial, for it had waived 10%. Cumnb. 183

the precedent matter of baptism, which was well plcaded, 25hov-334.
Savkewp, Vor. II1. 14
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1 Salk. 6, 15.

Vide Rep B R,

“Temp. Hard.
286

Where a plea is
not good with-
out a traverse.
2 Salk, 6v8.

Vide 1 Wils. 81.

1 Salk 122,
1 Rol. 406,

1 Browul. 104.

1 Lev. 196.
Sid. 301. 2 Keb
108, 109, 300,

Virtute cujus is
nol tiaversable.

Lutw. 632.

1 Salk, 128.

TRAVERSE.,

and was now become the substance of the plea itself; for
now the issue must be by what name the defendant was
called or known, and not by what name he was baptized,
whereas be ought to have relicd on his name of baptisia,
and concluded with it without a traverse, for 2 man can
have but one name, therefore it implies a negative in it-
self, without saying he was never known by the name of

John, &rc.

¢ —

2. BULLEN z. BENSON,
[Mich. 10 Will. 5. B. R.]

DEBT upgn a sherifl™s bond for an appearance, dated
20 Nuz., 9 IFill. 3.. conditioned, that the defendant should
appear in B, R. die Lune prox. post. quinden. Sancti Martin,
&c. The defendant pleaded the statute, and that the bond
was primo deliberat. by him 30 Noremb., and that he was then
taken and arrested by the plaintiff by a writ vefurnable in
Mechaclmas term,'§e.in B. R., and being so in custody the
plaintifi” took this hond, & hoc paratus est verificare.  And
upon a demurrer to this plea it was adjudged ill, for when
the defendant had pleaded, that the bond was primo de-
liberat. on the 30th day of November, he should not have
rested there, but have traversed, that he delivered it on
the 20th duy of November, according to Yclverton 138., for
here the date is material; for supposing the arrest was be-
fore the return of the writ, and then after the return the
plaintitl’ took a bond antedated; this bond is void, hecause
the defendant was legally in custody for want of bail, and
ought to have been kept in custody.

-
o

3. BEATS z. SIMPSON.
. [In C. B.] .

THEFE. case was, ss. T'wo habeas corpora were pleaded,
and both of different teste and returns, the other side re-
plicd that he was brought up zirtute of the first writ absq.
hoc, that he was brought up zirtule of the other writ; and
per Treby, Ch. Just. a virtute cujus is never traversable, be-
cause it is not a positive ailegation, but only a deduc-
tion or inference from another matter. So is a prefextu
cujus, and vigore cujus, and per quod, §c. for these things.

ec augent ne diminuunt sed confirmant tantum. Powell,
Justice, agreed that virtute cujus was in many places no
more than a bare inference; but sometimes, when it took
in matter of fact, then it signified something by way of



T'RAVERSE. 1352

allegation, whercupon, &c. and then it is (raversable, and it
may so happen that nothing else is traversable.

Suppose two writs are taken out against 1, R, of the same [853]
teste, but of diflerent returns, and at the diflerent suits of
A.and B., and afterwards A. procures a warrant by which
W. R. is arrested, and he gives a bail-bond, and inanaction
of debt brought on this bond, the condition whercot was
for the defendant to appear dir, yc. he (the defendant)
pleads the statute, and that he was then in the custody of
the sherifl; by virtue of a writ returnable on another day;
the plaintiff may reply, that he was in custody, §c. by vir-
tue of awrit geturnable, as in the condition of the bond,
& non virlute brevis predid. in placito defendentis mentionat. ;
qrod fuit concessum per Nevill & Blencow, Justices: Quare
tamen, for this is contrary to Greenvill's casé, and against
the opinion of Hule, Ch. Just.

— e

4. ANONYMOUS.
[Pasch. 9 Will. 5. B. R®)

WHERE a matter is confissed an ! avoided 1t need not Where a matter
be traversed.  Tu veplevin the defendant avowed, for that B coufeseed and
IV, R. was scised and made a lease (o him (the defendant) ot be traversed.
for one year, aud,so justificd the taking, &ve. dumagefra- Comges, Plead-
«ant. The plaintifl replicd, that true itis, that W Rowas 7
seised, dec., but before he made alease to the deferdant he
made another to the plaintifl; which is still in being, and
not determined; this is suflicient without a traverse, be-
cause the title of the defendant is confessed and avoided;
but if the plaintiff had traversed the lease of the defend-
ant, it would have been good upon a general demurrer, o
hging only in the nature of a double plea; but upon a spe- g’é’"r“";{' 671.
ciad demurrer it had been nauglt. Hob. 321.

5. 'That the inducecment toa traverse ought always to Cro. Car. 265.
contain suflicient title, but it is not material whether the 06, 336 dn-
matter is true or false: Now the reason why the inducement traverse ought
should contain a title, is’ because a man ought not to de- o contsin a el
ny, the title of another, without shewing colourable title in fetent. dtie.
himself; for if the title traversed be found to be ill, and
no colour of right or title appears for him&hat traversed
that title, then no judgment conld be given.

But the inducement o a traverse can never be traversed, "::i‘:"r::‘g::::t'
because that would be a traverse after a traversr, which be traversed.
would be not only infinite but absurd, because it would Cro. Car.442.

be to quit his own title, and fall upon the title of another. %ﬁ" '{;’;?.;,, 'a;,‘"
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Carth. 164, 165.
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6. GROENVELT ». BURWELL & AL.

[Trin. 12 Will, 5. B. R. 1 Ld. Raym. 213, 454 8. C.
Comyns 76. 8. C.] . .

THERE arc some short notes of a case between these
parties, but upon other points, in * 1 Salk.,but the case was
thus: ss. In trespass and false imprisonment for an assault,
beating, wounding, and imprisoning him; the defendant
as to the beating and wounding, pleaded nol guilty, Et
quoad residuum transgression., &c. he set forth a power in the
College of Physicians in Londun to examine gnd cpmmit for
ill practice in physic, and that thgy adjudged the plaintiff
guilly de mala proxi, §e., and so they made a warrant_to
the defendant to arrest him and to carry him to Neacgue,
by virtue of which warrant they did arrest the plaintiff;
§e. Qua est cadem residey § oo The plaintifl protestando
against the power, for plea said, that the defendant ar-
rested him de injuric sua propriu, & non virtule warranis
pred.; and upon demurrer to this replication it was ad-
Jjudged ill, for tht waverse doth not deny that facre was
sucha warrant, but the legality of it, and that the plaintifl
was not taken by virtue thereof, which implics, that he
might be taken for some other cause, and if that was his
case, theu he should have pleaded it specially, and shew
for what causc®he was taken: Now by #his replication it
may he intended, that the warrant was after the arrest,
and that there was uo such warrant, therefore he should
have traversed absque hore, that there was a warrant, or ab-
sque hoe, that it issued beitre tne arrest, and thena matter of
fact (from whence a question in law might arise) would
have been patin issne, and not the legality of the warrant,
whicliis matter of law.

— b G

7. RADBORNE ». ENNADALZ.
[Mich. 4 Jac. 2. I.{ot. 640.]

IN replegin, the defendant made conusance as bailift
to Sir A. B., setting forth, that he was seiscd in fee of the
place where, ., and so justifics the taking the cattle da-
mage-feasant. "The plaintiff in his replication confesses the
seisin of Sir /. B, the son, but pleads. that his father was
seised, &c. in fre, and made alease to /Y. R. for three lives
of the place where, &c.; that W. R, was dead, and that
W. W. entered as occupant, and made a lcase to the plain-
tiff; and upon a demurrer to this replication in bar, for
that the plaintiff had not traversed the seisin in fee of the son,
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it was held per Curiam, relying upon the case in *Bulstrude,
that either in trespass or in avowry, if a frechold is pleaded,
it must be traversed, unless the party doth wholly T confess
and avoid it by a defeasible title, only withethis difference,
that if in an action of trespass a freehold is pleaded, the
party may traverse it generally, without inducing his tra-
verse by a title, but in favowry the travesse must be induced
by setting forth a title.  Et per Curiam, The want of a tra-
verse is malter of substance in the prindipal case, because
there are two affirmatives in the pleadiag,eand that will not
admit any trial without a traverse, therefore it is not helped
by a genaral demurrer, but a superfluous traverse is only
matter of form, because it doth the other party noinjury.

———p O SR

8. NEWDIGATE ». SELWIN.
‘[Pasch. 2 Will. 3. B. R.]

IN covenant for not keeping and employing his appren-
tice; the‘dcfendant pleaded, that from sfch atime to such
a time he did keep and employ the said apprentice, and
that then he servitium ipsius (the defendant) deserunt & reli-
quit & ab eo decessit & ullerins in <crvilio suo remanere: neg-
lecit & abinde postea hucusq. ad loca incognita sese elongavit &
absentapit; the plaintift replied and traveYsed, absque hoe
quod servitium (the defendant) deseruit vel reliquit vel ab eo
decessit, vel in servitin suo remanere (omitting neglexit) vel sese
elongavit; and, upon a demurrer to this replication, it was
ohjected, that the traverse was nrultifarious, consisting in
so many particulars in the disjunctive, and that by omit-
ting the word neglerit, it was not sense.  Sed per Curiam,
The traverse is good, for itis pursnant to the defendant’s
Plga, which may be traversed, as he hath pleaded it; and
that part of it, which is nonsense, will not hurt, because
the traverse is good without it.

[ ]
—p O G

9. HELLIOT ». SEL.BY.
¢+ = [Trin. 2 Annze. 2 Ld. Raym. 902..S.o0.]

JTHIS case is reporied in § 2 Salk., but upon ano-
ther point: ss. In replevin, the defendant avowed dam-
age-feasant; the plaintiff replied, that W. R. was rite &
legitime seised of the manor of H., and being so seised, did
grant a copyhold messuage to him 12 Julit, in such a ycar,
and that he had common in the place where, &c., for him-
self and tenants, &¢. The defendant rejoins and traverses,
that. W. R. was rite & legitime seised in fee, and granted

350
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TRAVERSE.

the copyhold messuage to the plaintiff on the 12th of July
&ec.; and upon a demurrer to this rejoinder it was adjudged
ill; for, per Curiam, the rite & legitime is not traversable,
nor the day of the grant; for if the lord of the manor was
a disseisor, it is as to this purpose the same thing as if he
was lawfully scised; and the day of granting it is not ma-
terial, for a grant at one day is a grant at any day.

S~ B

10. LONGFORD ». WEBBER.
[Hill. 2 & 3 Jac. 2. Rot.965.]  «

IN trespass, the defendant pleaded, that he was lawfully
possessed of such a close, and so justified the taking the Tat-
tle damage-feasant in his close; aund, upon a demurrer to
this plea, the plaintiff had judgment; for though it was in-
sisted, that there was the same reason for justifying upon
a possession that there was for maintaining an action upon
a bare possession; yet the Court held that there.never was
duch a traverse as absq. hoc quod possessionutus fuit, for a
posscssion cannot be but by contract, buta seisin may be by
right or wrong ; and he who hath seisiy, hath by law a good
title against all men but the disseisee, for he may maintain
an assizc.

—t O

11. HORN 7. LEWIN.
[Hill. 12 Will. 3. B.R. 1 Ld. Raym. 639. S, C.]

IN replevin, the defendant avowed for a rent-charge in
arrcar; the plaintiff replied, de injuria sua propria absq.
hoc, that the rent was in arrear; and upon a special de-
murrer, for that this replication and traverse amounted fo
no more than the genecral issue; and per Curiam, this is
not a proper inducement to the traverse, asif in trespass a
man should plead de injuria sug propria absq. hoc quod est
culpabilis, so de injuria sua propria *absq. hoc quod he is
bailiff, and de injurca sua propria absq. hoc, that there was
such a prescription, these are naught, the natural and
proper plea to this avowry had been nikil in aretro, which is
quasi the general issue, so that this is a pleading special
matter, which amounts to the genegal issue; and no other
evidence can be given but such as might have been given
upon the proper issue; therefore this circumlocution is ill,
because it prolongs the cause by enforcing the avowant to
an unnecessary replication; and though it is no more than
matter of form, because it doth not alter the evidence;
yet, per Holt, Ch. Just. this being upon a special demurrer,
is naught, '
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12. ANONYMOUS.
[Pasch. 9 Will,3.] °

PER 1llt, Ch. Just. A man ought to induce his traverse,

and the reason is, because he ought not to deny the title
ol another, till he shew some colourable title in himself,
for if the title traversed be found naught, and no colour
or right appears for him who traversed, jt would happen
that no judgment could be given; but an inducement can-
not be trayersed, because that would be a traverse afier a
traverse, avhicll would e not only infinite, but absurd;
for it is quitting his own pretence of title, and falling upon
the title of another. .
. 13.  In trespass for tuking and carrying away his goods
I die Januarii, the defendant justifies the taking 2 die Jan-
narit, que est cadem transgressio; adjudged naught upon a
demurrcr, because he doth not traverse the time before
and after; and to say que est eadem, &c. is not sufficient,
because tRat is not traversable. ¢

‘There mustbe o
colonrable title
set forth in an
inducement toa
traverse.

Ante 353.

1 Vent. 184,

2 Jon. 146.

1 Lev. 241.

3 Lev. 227.

1 Saund. 14,

1 Cro, 228.

Laut. 145,

2 Salk. 642.
Where the time

must be truversed before and after the trespass,

14. In trespass laid to be done 1 August, the defendant
justifies for right of common after the corn is cut, and that
after it was cut he put in his cattle, absq. Rpc quod est cul-
pabilis aliter vel alio modo; and upon a demurrer to this
plea it was adjudged ill, because it did not answer the
trespass done, 1 Aug., having no reference to that time.

15. In false imprisonment, §c. the defendant justificd

undcer a latitat, and a warrant thereon, virtute cujus he ar-
rested the plaintifat L &c.  Absque hoc quod est culpabi-
lis aliter vel alio modo; the plaintiff’ replied, de injuria sua
propria absq. tali cnusa; il is true, upon a demurrer, this
replication was held ill, because there was matter of re-
cord, (viz.) a latitat, and matter of fact, (viz.) an arrest, set
forth in the plea, which the plaintiff’ ought to have an-
swered in a particular maufier, and not generally, by say-
ing absq. tali causa. . .
- "16. In trespass for breaking and entering his close, the
deféndant justified by a prescription to dig for coals; the
plaintifi replied, de injuria sua propria ubsq. tgli“causa, but
did not traverse the prescription in a particular manner;
and*upon a demurrer to this replication it was objected,
that the plaintiff ought to have traversed thus (viz.) absq.
hoc, that the defendant, and all those whose estate he had
in the premises, bave, time out of mind, used to enter into
the close, &c. and to dig there for coals.

Where the trae
verse doth not
answer the time.
3 Cro. 433,434.
Lutw. 1457,

1 Saund. 312.

< Sauml. 295,

5 Lev. 69.

2 Lutw. 1347,
1330, Kilburn
v. Valenee.

Ante 356

Ante 356, 274.
3 Lev. 49, 65,
Hub. 6.
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TREASON.

1. THE KING ». SPEKE.
(Mich. 1 Will. 3. B. R.]

WRIT of error to reversc an attainder of high trcason,
the error assigned was, that upon oyer of the icdictment,
the defendant Speke confessed it, and thereupon judg-
ment was given, but without demanding of him, what he
had 1o say for himself, why judgment should noi be given:
Aud per Curwim, this is crroncous, for it is a necessary
question, because he may have a pardon to plead, or may
move in arrest of judgment, for which reason the attain-
der was reversed. .

2, i common law, before the statute 25 En. 3., trea-
son was a very incertain crime; for killing the king's mes-
scnger was treason; so likewise where a man grew popu-
lar, this was construed to be incroaching royal power, and
huld to be treason; so that by the excess of these times,
any crime, by aggravating the circumstances thereof, was
heightened into treason.

3. Thercfore this statute was made to determine what
should be treason; and siuce it was made, there can be
uo constructive treason, (7. e.) nothing can be construed to
be treason, which is not literally specified in that statute;
thercfore counterfeiting the coin is treason within the letter
of this act, but wushing it is not, nor filing, nor cliyping,
though within the same mischief and effect, for this stat-
ute must not be construed by equity, because it is a de-
clarative law, and one declaration ought not to be a de-
claration of another; besides, it was made to secure the
subject in his life, liberty and estate, which, by admitting
constructions to be made of it, might destroy all. .

4. The defendant was indicted for high treason in
raising a »cbellion in Carolina in America, and tried at bar
in Westminster-hall and acquitted; and it was held, that
this trial was good by virtue of thestatute 25 H. 8. cap 2.,
by which it is enacted, that foreign freasons may be tried
by a special commission, or by the Court of King’s Bench,
by a jury of Middlesex, that being the county in which that
Court sits. '
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TRESPASS.

e ——

‘l IJAMBER’I‘ v. 'l‘HURSTONo
[Pasch. 2 Will. 5. B.R]

TRESPASS for breaking his close vi et armis et dam- Cart. 108.
aum 20s., and upon a demurrer to this declaration, it was %.x;”f’a:’v’l&
objected, that the damages being laid to be under 40s. the armis cannot be
suit pught to have been in the county-court : Sed per Curiam, tried in the
The trespass is alleged to be done i et armis; and for that $SEd. 3 21 be
reason the county-court cannot hold plea of it, for they %lnt Sl
cannot fine, being no court of record, and it is at the plain- | moq. 215,

tiff’s election to declare vi et armis, or not.
——

2. BROOK v. BISHOP.
[Hill. 1 Anne, B.R. 2 Ld. Raym. 823, S.C.]

TRESPASS, Quare i et armis 2 die Apriks, the defend- 2 sak. 639
ant clausum (of the plaintiff) fregit et intravit et herbam mmn:t
suam pedibus ambulando conculcavit et consumpsit, and also good. Skin. A2,
for cutting down his underwood and trees, transgressiones 3 Mod s
pred. a preedicto secundo die Aprilis usq. 28 ejusdem mensis 7 Mod, 158,

diversis diebus et vicibus continuaado. Upon not guilty 2 Jon.294,
pleaded, the plaintiff’ had a verdict and entire damages; 3 ey 33,94,
it was moved in arrest of judgment, that the cutting the Cumb. 436, 421,
tregs did not lie in continuance. Et per Holt, Ch. Just. That 317+ 1 Show.
is very true, but then the continuando is void as to that S 224,379,
trespass, and damages shall be intended to be given by the 2

jury for those trespasses of which there might be a continu-

ances but then it was objected, that the plaintiff at the trial

gave evidence of the defehdant’s cutting trees and under-
wood at several times, which, per Curiam, could not be upon

this declaration, at least it ousbt not to have been, and [860]
therefdre"shall not be intended: But the way fo declare

for such trespasses whick lie [not] in continuance, and if the

plaittiff would give evidence of several trespasses,is for him

to set forth in his declaration,that the defendant,between such

a day and such a day, cul several trees, and not to lay a continu-

ando {ransgressiones such a day to such a day; and upon

such a declaration he may give in evidence a cutting on

Saukewn, Vou, I 45



360 'T'RESPASS,

*21 1. 6.43. any day within those days, so is the Year-book * 21 H. 6.

1Lev.210.  p trespass, for that the defendant, between such a day
and such a day, per diversas vices took and carried away so
much corn, quod nota for the right way of declaring: Xt
per Powcll, Justice, the practice was to give in evidence
scveral trespasses upon the way of declaring, as in this
case, but that it was wrong; and if the plaintitf had done
so at the trial, as it was alleged, he ought not to have
judgment.

3. GIPPS = WOLLESCOT.
[Trin. 7 Will. 5. B. R. Rot. 501.]

Trespass for TRESPASS against the defendant, for that he in

Rahing wnd - separali piscariu & in libera piscaria sua apud H. piscavit,

anddidnot ey and did take and carry away 500 salmons. Per Holt,

suos, not gml{ Ch. Just. a man may have a free fishery in his own soil;
é\fi:f’c'}'{'"' as for instance, suppose he hath a river withir. his manor,

Cumb. 433,453, and another hath a right of fishing with him; but because

gﬁg;lf“;;'," z:’g it was not said salmones suos, nor thidem cepit, the defendant

> had judgment. The same point svas adjudged Pasch.
5 Will. 3. between Smith and Kemp.

Bid. 299. 4. Per Curium, In trespass the defendant may plead
a title; but if an action of trespass be brought for the
mesne profils, after a recovery in cjectment the defendant
can ncither plead a title or give it in evidence ().

1 Vent. 329, 5. In trespass, for fishing in his several fishery, and for

z;nm“:l:t taking twenty bushels of oysters, continuando piscationem pre-

good. " dict., from such a day to the time of the action brought:

1 Lev. 210. Upon not guilty pleaded, the plaintifl’ had a verdict, but

2 Jon, 109. ! .

2 Lev. 230. could never get judgment upon the authority of Playter’s

Cro. Jac. 435,  case, because the fishing mentioned under the continuando

fgﬁ: 18bov.  was uncertain, not cxpressing the quantity or quality of
the fish; it is true, Hale, Chicf Justice, said, that they
were more strict formerly in tke certainty of.pleading than
now, for now an indebitatus assynpsit for goods sold js ield
well, without any further certainty. )

2 Saund. 401. 6. In trespass for breaking his close and eating his grass

1Vent. 221, wijth cattlc; the defendant pleaded, that at the time of

2 Salk. 643. !

Where the de- the trespass; &c. he was possessed of all the corn growing on

fendant pleads & four acres of land parcel of the lotus in quo, as of his, pro-

P not st forth per goods, by reason whereof, at the time in which the

atitle, not good. treapass was supposed to be done, he entered with his
cattle to mow, take, and carry away the corn, and in en-

[ 364 ] tering, the said cattle did the trespass, sparsim & raptim,
and so justifies the trespass precisely; and upon demurrer

(a) Vide note to the title Ejectment, 1 Salk. 260,
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this plea was adjudged ill, because the defendant did not
set forth any title which he had to the corn, but only that
he was possessed thereof, which is not sufficient without a ti-
tle, because the property shall be intended to be in the
owner of the soil. *

TRIAL AND NEW TRIAL.

———e

1. KING v ALBERTON.
[Mich. 10 Will. 5. B. R]

A MOTION was made for a new trial, because the de- Wherea new
fendant having pleaded a composition with his creditors, ;f:,',tﬂ:,‘" not be
had forget to carry down witnesses at the trial to prove the
subscribers’ hands. Sed per Curiam it was denicd, because
the plaintiff sued fog an honest debt; and Holt, Ch. Just. Vide2Salk
remembered the case of an action of debt brought against = T
an heir, who pleaded riens per descent, upon which they
were at issue, and there was a verdict agamst the heir, he-
causc he had not brought the settlement with him, by
which he was scised of an estale-tail, and for this reason he
moved for a new trial; but it was denied, because the

plaintiff had recovered an honest debt.

. 2. ANONYMOUS. [ 362]
IN covenant, after a verdict for the plaintiff, the defend- Where the trial

ant moved for a new trial, suggesting that hc was an alien, dm':t';‘;}',f:;:

and that the sheriff had rgturned twelve of the jury, but wherc not.
th;t there was not an alien amongst them. Et per Curi- J5 % 146,
2, ‘I'he defendant shall fiever have a trial per medietatem Cro. Elia. 869.
lingue, without prayer, and if it is granted, and the sheriff 2! Hist.P.C.
returps none but denizens, the defendant ought to chal- Ajr. 263,
lenge them before the trial; and if the challenge is not al-

lowed, then to insist op a bill of exceptions; but the sug-

gesiion now made by this defendant is against the record;

and if it is true, he may have an action against the sheriff

for a false return.

JNote; If an alien is sued as executor he shall not have a Cro. Eliz. 8, 0,
trial per medietatem lingua, because in such case he s sued, Cr- or. 25,
in auter droit* Ante 28.

. * Otherwise if his intestate had been an alien,
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3. SIR CII. BERRINGTON’S CASE & AL.
[Mich. 5 Anne, B.R.]

Trespass against [N trespass and false imprisonment against several de-
:en::":"w";'l:f;‘:‘;ﬂ. fendants, the plaintiffhad a verdict; and afterwards it was
bad a verdir, mMoved for a new trial, because as to one of the defendants

bus ae o onc of the verdict was against evidence. Sed per Curiam, This
aguinst evidence, cannot be done, for the Court cannot set aside the verdict
no new tial was ag to some, and not as to others, and to grant a new trial
f;’l'\‘,,“,,’:,': 2-,‘5’_ ® as to all would be a prejudice to those who are duly ac-

Str. 814. quitted. ‘

—— $ G

4. ANONYMOUS.

Nonewtrslon  THE atlorncy-general moved for a new trial at bar for
auindistmentfor the king, upon an indictment for perjury, but it was deni-
perjury.  Sid. 0 . . d . T

163. i Lev.124. ed, because the king is not intercsted in the indictment,

2 Salk. 646. i in poi st
F-f gty otherwise than in point of common justice. J

2

— A

5. ANONYMOUS.
[Pasch. 1702. B. R.]

Of earrying RULED, that if the plaintiff would not enter his issue,
down u cause by o if iy is entered, and he will not carry down the cause to
provio. trial, the defendant may by rule compel him to enter it,
[3631] and if it is entered, the defendant may carry it down by
provisv ; and that this is the standing rule of the Court;
$§Mod. 246,  and in this case Serjeant Darnel moved, that the plaintiff’s
evidence depending on certain town-books in the custody
of the defendant, and that he having refused to give co-
pies thereof, &c., that the plaintiff might not be compclled
The defendant  t0 proceed till the defendant gave him copies, but it was
notbound tohelp denied; for, per Holt, Ch. Justy the defendan is not bound
m*.:_w" to-help the plaintiff to evidence against himself.

L 2.
. 8. REGULA.
(Hill 16 Car. 2 3. R.] ]
Rule, ORDINATUM est, quod nisi cause triandas apud London

& Middlesex intrate fuerint cum capitali justiciario hujus Cu-
rie per spatium duarum dierum ante sessionem qua trionde
sunt, marescallus potest intrare ne recipiatur ad instantiam de-
Jendentis vel ejus attornati, &c.
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7. HALL v HILL.
. . [Mich. 1 Anpee.]  *

IN an action brought in an inferior court, (viz.) in the Judges of an
court at Bristol, the plaintiff had a verdict and costs taxed; inferor court
and after a second scire facias against the bail, the judge ial aftera se-
of that court granted a new trial, and thereupon the Court cond scire facias
of B. R. being moved, made a rule for the judge of the in- ;o brought 3.
ferior court to shew cause why an attachment should not Vide 1 Salk.
be granted against him: for, per Curiam, though a new 2o ¢*cS%:

trial ought to*he allowed, if freshly pursued, yet it is a mise 7 Mod. 84, 85.
demcanor in a judge t8 grant a new trial atter the party
hath rested so long under a former trial, and it may be a
, question whether any court can grant a new trial to be
had before themselves: There cannot be a new trial at
bar as there may be at nisi prius, for in the last case it is but
reasonable that the Court shall judge how the judge of nisi
prius has gxecuted his authority.

8. Govenant was brought by the plaintiff in Hampshire, sid. 157. of a
for not repairing a house in Berksﬁire; and issuc being [i-trial inan
Joined upon non infregit conventionem, the cause was tried ty. Kay. 85, 1

in Ilampshire, and the plaintiff had a verdict, but could g" 1}3- 3 Lev.
never get judgment; for per Curiam, this is a mis-trial, be- pog. 35;'_"’ 107.
cause this being a special issue, nothingscan be given in Cumb. 472.
evidence but the netrepairing in Berkshire, especially since 1 Saund. 247.
the suit is between the very parties to the deed, and not

between assignees (a).

9. Debt uponbond, the action was laid in London, and sig. s25. 1 Lev.
the condition was, for performance of covenants in an in- 208. T'rial good,
denture, by which a walk, called Shrubwalk, in the county ¥pY the county

of Northampton, was granted, &c., and the venue was of terin issue doth
Shrubwalk, and the cause was tried in Northampton; and &% Postea 11.
after a verdict for the plaintiff it was insisted, that here was [ 864 ]
a mis-trial, because the tenire facias could not come froma
walk in a forest, which is only an oftice or liberty: Sed per
~uriam, This being tried by a jury where the matter in
-‘issue did arise, it is within the statute*16 & 17 Car. 2. cap.
§.; it is true the words of that statute are, (viz.) It shall be
good, if tried by the county where the action is laid, but that
must be understood by the counly where the Matter in issue
doth arise; for otheryise it would destroy the whole law
concerning juries, to try it in a county foreign to the issue,
as it may, if tried in the county where the action is laid.

.(a) Itis held 2 Cro. 142, Moy 142, son of this case seems founded ona
that an action of covenant for not re- gl;o‘sosiﬁon directly contrary to law.
iring may be in the county where Vide 2 Salk.651.
"the lease is alleged. ‘The special rea-
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Sid. 157. 10. The plaintiff was apprentice to the defendant, who
%vlf:.-,':h‘; covenanted to instruct him in such a trade; and for not
Inintiff may lay performing it an action of covenant was brought and
what county he 12id in Middlesex; the defendant pleaded a departure out
will. of his service in Londdn; and, upon a demurrer to this
plea, it was insisted for the defendant, that the venue ought
to be from London, where the deparlure was, and the rather,
because the cause of action in Middlesex was admitted by
the demurrer. Sed per Curiam, In personal actions, and
in such which are_ transitory, the plaintiff may lay his ac-
tion in what county he will, and the jury ought to find all
local acts, though in another county.

Antea 9. S. P, 11.  Covcnant, and the action was laid in London, and
g}:,‘,’_‘,?;_"' issue was joined upon a feoffment in Ozfordshire, of lands
2 Show.344.  in that county, and the cause was tried in London; aftei a

Comne 247 verdict for the plaintiff it was moved in arrest of jud
T ment, that this was a mis-triel, because a feoffment of lands
in Oxfordshire is local, and therefore the cause ought to
have been there. Sed per Curiam, This is helped by the
statutc 17 Car. 2., being iried in the county where the ac-

tion was brought. -

5 Mod. 405, 12. Covenant for not repairing a house in Chester, the
Sy at1  defendant pleaded reparavit, upon which they were at issue,
Carth. 48 and the venire facias was from the county of Chester at large;

Where 4 wr"E after a verdict for the plaintiff, it was objected, this was a

the statute. mis-triul, for the issue being local, (viz.) at Chester gene-
rally, and the trial being in the county of Chester at large,
it was by a jury of a wrong county: And per Curiam, this
is not aided by any statute, but only a wrong venue in a
proper counly, as if the issue is at Islington in Middlesex, and
the venue is of Hampslead in the same county, that is right,
but the venue is wrong, and that is aided.

»

[ 365] TROVER.

3 Salk. 219, 1. IN tover, the plaintiff declared for ten pair of cur-
2 Vent, 67,78. {ains and vallance, good without shewing the kind and quav-
f(s.:f ff;‘ tum of stuff, and so it is of any such artificial things.

:g:’, :;f' 9, It lics de denariis, though out of a bag, for the action
Alieyn 91, is not to recover the money, but the damages. :

1 Salk. 219, 3. It lies for a spaniel, but not for a hawk unless re-

O Car. 544 claimed, and the reason is for want of property, and there-

337, 545. 2 Cro. 262. 1 Bul. 95.
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fore the plaintiff’ always proves a property in himself and
a conversion by the defendant.

4. Trover for a horse, the defendants justify the taking . 10. Hob.
as a disgress for toll; naught upon g demurter, because the 187.S. C. Quod
conversion is not answered, for a distress is no conversion. {',‘i';,ef,‘m" ‘_6'

2 Salk. 654. 6 Mod. 212.

5. Trover, &c. for 100 sheep, the defendant justified
under a ﬁeriEfacias, by virtue whereof he took them in
exccution: Et per Curiam, upon demurrer this was ad-
judged ill, because this plea doth not ahswer the conver
sion, he should have plead not guilty, and given this mat-
ter in evidence at the trial.

6. rover against hesband and wife, the plaintiff can- Cro. Fliz. 49
nctedeclare of a conversion by the husband and wife, to Mareh 60, 82
the use of the wife, or to the use of the husband and wife. ?nf“l’k% s,

d 1Roll. 6, 348. Vide 1 Salk. 114,

7. But he may declare of a conversion by the husband Rl &.
and wife, to the usc of the husband, or that the wife con- | promy o
verted thg goods to the use of a stranger, but not to her Jon. 24, 443.
own usey or that she converted them tqdhe use of her and
her husband.

8. Where the defendant comes to the possession by 3id. 263
finding, in such casé denial is a comversion; but if he had ¢ ﬁ:,d 219,
the goods by delivery, there denial is no conversion, but
evidence of a copversion; now in both thyse cases the de-
fendant had a lawful possession, (viz.) either by finding or 2 Salk. 65s.
by delivery, and where the possession is lawful, the plain- 5 ﬂf":,"ﬂﬁcn
tiff must shew a demand and a refusal, to make a con- 136. o
version.

But if the possession was tortious, as if the defendant
takes away the plaintiff®s hat, there the very taking is a

sufficient proof of the conversion (a).
» (e) R. acc. 5 Wils. 146. 5 Bur. 2657. Vide 2 Str. 943.

9. FULLER ». SMITH. [366]
[Mich. 8 Will.3. B.R]

IN trover, the plaintiff declared of a finding by ten per- conversion is
soms, and that nine of*them converted the goods; upon not thegistof the
guilty pleaded, the plaintiff had a verdict and judgment in *****

C. B., but upon a writ of error in B. R. the judgment was
reversed, because the conversion is the gist of the action,
for' if a man finds goods, it is lawful for him to take them

up.
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TROVER.

10. BENBRIGG v. DAY.
_[Hill 3 Will 5. B.R.]

TROVER for several things, and amongst the rest pro
duobus falcris, and upon a demurrer to the declaration, for
that falcris was an insensible word; Holt, Ch. Just. would
not abate the declaration; because he said that the plain-
tiff might take several damages as to the other things,
and might release,them as to this word, and so take judg-
ment for the rest.

B L !

11, HARTFORD ». JONES.
[Mich. 10 Will. 3. B. R. 1 Ld. Raym. 393. 8. C.)

IN trover and conversion, the dcfendant may plead not
guilty, and give in evidence, that he distrained the goods,
and detained them till he was paid, but he cannot plead
specially, that he’ ook the goods by distress, or that he de-
tained them as host till paid for the horses standing, & sic
de similibus, for the conversion is lawfil, and none is con-
fessed; but if he pleads a matter which confesses a con-
virsion, and avoids it, as the case is in 1 Yelverton; it is
good per Holt, Ch. Just., and so it was adjudged in this
case.

12. Trover de duobus centenis plumbis ure, Anglice, two
hundred ton of lead ore, it was objected, that centena was
properly a hundred in a county: Sed per Curiam, it is good,
as here with Anglice, so it is de duobus ponderibus casei, An-
glice, two weighs of cheese; so it is de duobus oneribus cupri,
Anglice, two horse-loads of copper, for these words are to be
understood according to the subject matter. ‘

13. In trover, the plaintiff declared for ten pair of cur-
tains and vallance, good, without shewing the kind and

nium of the stuff, and so it ig of such artificial things;

dt trover for planks, unless the plaintiff sets forth how

many, is not good’; but for planks in his granary, or for
books in his study, is good.

* 14, In trover for letters patents of wine-license, after
a verdict for the plaintiff, it was objected, that letters
patents are a record, and there caxnot be a conversion, of
a record. Sed per Curiam, the letters patents in the de-
claration are only an emcnq)lgrcalian of those under the
great seal, for which trover lies, and they may be con-

(@) Per Ld. Mansfleld, in the case action of trover in form is a fiction;
of r v. Chitty, 1 Bur. 31, 'The in substance, a remedy to recover the



TRusT.

value of personal chattels wrongfully
converted by another to his use. The
forni supposes the defendant may have
Jawfuily come by the pussession of the
goutls. ~ The action lies, and in many"
cases has been brought, where, in
truth, the defendant has got the
sension lewfully. Where the defeini-
ant takes them wrongfully and b
trespasy, the plaintiff; if he thinks fit
to hring this action, waives the tres-

.

been laiwfully gotten. Henee, if the
defendant delivers the thing upon de-
mand, no damages can be recovered
in this action for having taken it
This is an action of fort,and the whole
tort lies in the wrongful conversion.
Two things are necessary to be
proved to entitle the plaintiff to reco-
ver in this kind of action: 1st, Pro.
rty in the plaintiff. 2dly, A wrong-
| cvnversion by the defendant.

Ppass,aud admits the possession to have

TRUST.

1. THE father sol1 the ancient estatc of the family, ch

and with the money purrhiased a new estate in his and his
sci's name; tae futhé@r devised the lands to his- grandson,
and w.ed; the devicee pretending, that the eldest son, who
jo.ned 1n the purcnase with his father, was ouly a trustee.
Sed per Curium, Where the purchase is to the father and
son, he shall never be taken to he a mere trustec, unless
so expressly declared, but it shall be intended as an ad-
vancement of the son, especially if he is not otherwise ad-
vanced, or left unprovided; and it was the ancient way to
join the son in all purchases to prevent wardship,

2. Where a trustee is to pay debts, legacies or por-
tions, out of the annual rents, issues, and profits of the estate,
he’aannot alien or sell to raise the money, unless it is to
be paid at a certain and prefixed time; and if the annual
profits will not do it within that time, then he may sell, for
it is within the intention of® the trust.

2, The testatrix mades . R. her exccutor, and gave

. all her estates real and personal for the payment of her
debts and legacies, and amongst other legacies she gave
200!-to her uncle, who was her heir at law; per Curium,
this is a devise of the lapds to /7. R. in fee, and nio implied
trust in him for the benefit of the heir, as to the surplus,
afler debts and legacies paid; for if that bad beep intended
by the testatrix, then the devise of 200l to him had
been to no purpose.

*4. The wife having assigned her term before mar-
riage, the Ausband mortgaged the trust. Et per Curiam,
Wherg a term is settled in trust for a joinlure, or in pur-

Sackerp, Vor. IIL. 46

. 25.

2 Ch. Rep. 231.
Where the son
is joined with the
father in » pure
chase it shall be
intended for his
advaucement,
Ca. Ch. 296.

2 Vem. 19.

Ibidem. Where
money is to be
paid out of the
rmﬁu, ¥&c. the
ands cannot be

Devise of all her
real and person~
al estate is a dee
vise in fee.
Ibiden 197.

2 Vern. 247.

3 P. Wms. 191.

Ca. Temp.
‘Talb. ”3.
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VARIANCE.

suance of murriage articles, or if it be the term of the wife,
and assigned by her before marriage, the husband can nei-
ther charge, dispose, or forfeit it by outlawry, and this hath
been the constant course in Chancery since Queen Elizn-
beth’s reign; but if the assignment is made afler marriage
in trust for the wife, it is then voluntary and fraudulent.

5. A trust of a fec or tail is forfeited by treuson, but not
hy felony; for such forfeiture is by way of escheat, and an
escheat cannot be but where there is a defect of a tenant,
but here is a tenant. ’

Raym. 398.
Variance, where
it is amendable
by the statute

16 & 17 Car. 2.

Postea 9. S. P,
Varianee be=
tween the writ
and declaration.

Sid. 103. Be-
tween the writ
cf vrror and ve=-
corit emrnified.

1 Roet. 754.

S "1

L*369]

VARIANCE.

1. IN ejectment for a messuage, with the appurte-
nances: Upon not guilty pleaded, the plaintiff’ had a ver-
dict quond parcvllam messuagii jacen’ nexl the messuage of F.
Neev; and the judgment was, that the plaintiff recover the
term of and in parcel of a messuage lying next the mes-
suage in the occupation of F. Neev, so that the verdict was for
a messuage nex! the messuage of F. Neer, and the judgment
was for a messnage next another messuage, in the occupation
of F. Neeo; now admitting this is a variance,it is amendable
by the statute 16 & 17 Cur. 2. cap. 8. (viz.) the words are,
All such omissivns, variances, defects, and other matters, of
like nature, not being against the right of the matter of the
sutt, shall be amended : But a messuage of F. Neer, and a
messnage in the occupation of F, Neev, seems ;to be no ma-
terial variance.

2. In replevin ‘for taking averia, and the writ and de-
claration were both for taking averia, (viz.) a marc; and -
upon a demurrer it was objected, that a mare could pot be
averia; and for this variance between the writ and the de-
claration the defendant had judgment. 2 Lutw. Ginn's
case.

*3. Error to rcverse a judgment in C. B. in ejectment,
the writ was abated, for that it was to remove the pro-
ceedings hetween W. R. and W. W. of the city of Ezcester,
in the county of the city, and a blank was left for the ad-
dition, and the record certified was, that W. R. of North
Moulton in the counly of Devon, ycoman, was attached-to an-
swer W. W. clerk; and for this variance between W. R.
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in the writ, and W, R. with the addition in the record certi-

fied, it wus abated. i 108
~ 3 3 3 g id. 193. Be.
4. Error to reversea judgment in C. B. in trespass, S 15 Be.
the writ, was . R. de, &c., in com. Warwick, and the record of error and re.
cerlified was W R. de,&c., in com. Lincoln. Per Curiam, It cord certified.
is a material variance, and by reason whereof the record
was not removed.
5. Writ of errorin the Exchequer-chamber to remove Sid-269. Be-
N tween the writof
a record oul of B. R. of a certain trespass the husband and eror und the
wife had done, and the record certified was a trespass record, sertified.
done, hy the woman alone, and for this variance the writ was gg. 136,

abated. J

— —

6. BURR v. ATWOOD.®
{Mich. 1 Annee ]

THE plaintiff obtained judgment in a scire fucias upon !1d. Raym,
a recognizance against the bail, and now upon a writ of afe; ror in which
ervor broaight, it was quod in adjudicggone executionis ju- the judgment
dicii pradict. evror intervenit manifestus, &c.; adjudged (hig ¥ miseeited:
was nansht; it should have been in adjudicatione cxecutionts
recognitionis preedicl., because a recugnizance is not such a
jurdz2:nent as might or would be intended on the face of the

writ of error.
Sl § Q.

7. KING z. EWER.
[Pasch. 1 Annec, B. R.]

IN a scire fucias upon a recognizance removed by certio- 2 LA, Raym.
rgri, and, upon oyer entered in haec verba, the condition of 756 Where et
the recognizance recited in the scire fucias was, that the wus neited in
defendant should give notice of trial proseculori et ejus cle- the sewe facias,
rico, whercas the recognizance itself was prosecutori aut ejus
clerico; and‘per Curinm, tifis is a variancc, and quite dif-

ferent; so the defendant hiad judgment-

—

8. ANONYMOUS. [370]
[Pasth. 5 Will. 3. B.R.]

IN trespass and battery brought against husband and Between the ori.
wife, thes(]);ai‘:;inal, as it wg recited in the declaration, was 5‘,;‘,‘:&"‘1"“ de-
of a battery only at one time, but the declaration itself was
of several batteries done by them at several times; and the
defendant pleaded to the several batterics, but the plaintiff

replicd only as to one of them, and at the trial had a ver-
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dict; and upon a motion to set it aside for this variance,
per Curium, the original being recited in the declaration,
bat not sct out upon oyer craved (a), it shall be intended to
be right, but misrecited in the top of the declaration; and
the plaintifl”s not replying to the other batteries is but a
discontinuance, which is helped by a verdict.

(a) The Courts will now grant oyer of an original. Vide Doug. 227.

Antea 2, S. P.

— G

‘9. ANONYMOUS.

IN replevin, the writ was quare copil averia, atd the de-
claration was quare cepit unam cqiiam.  Ei per Powell, This
variance between the writ and declaration is nanght «even
after a verdict, which Treby, Chicf Justice, denicd: It is
true it is naught upon demurrer, but it is cured by the
Ozford act aftcra verdict.

[871]

Sid. 100.
Salk. 63.

1 Cro, 448,
Style 28, 29.

R — : t

VENIRE FACIAS.

1. A VENIRE facias ad respondendum may be without
a day certain, hcecause by an appearance the fault in this
process is aided, bul a venire fucias ad triand. exitum, must
be returnable on a day certain.

2. Upon an indiciment before justices of peace in their
guarler-sessioms, or before justices of oyer and terminer, there
must he fiflcen days between the teste and return of the venire
Jacius; but if the entry be ex asscnsu partium, then the ve-
nire fucias may be rcturnable immediate before the justices
of peace, &c. ,

3. But before fustices of oyer and terminer, and grol-
delivery, an indictment may be found and tried the same
day,egr they may award a venire fucias returnable imme-
dinte, and so may the King’s Bench for all offences done in
Middlesex, that being the county ine which that Court rits,
but not for offcnces done out of that county, because as to
such it is not a court of vyer, &c.

4. Where an imperfect verdict is given in an assize, the
same recognizors may be resummoned by certificate ofthe
assize toexplain that verdict, because this is festinum re-
medium, but in all other cases, where the jury come in by
process judicial, if an imperfect verdict is received and
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recorded, no alias venire facios or nisi prius will lie for the 3gro- 35 8Rep.
same jury, but there must he a venire facias de novo; it is )
true, if a jury is discharged upon a demurrer to the evi-
dence, and without giving any verdict, titere an alias ve-
nire facias will lie for the same jury, but where a verdict is
set aside, there must be a venire fucias de novo, because the
same jury cannot stand indifferent to try the same cause
again.

°5.  Avenire Jacias de vicineto ville, &c. is good in a supe- Noy G6. in Gros-
rior court, because their jurisdiction isegeneral, but it is ™22 ®*:
not so in an inferior court, because their jurisdiction is cir-
cumscribed to (}hc vill only, therefore the venire fucias must
be de »illa, and not de vicineto villa, but this is contradicted
by the later *autborities, for it shall be iutended, that their *Jones 171
liberty extended beyond the vill. . Latch. 208,
L

VERDICT. [m]

1. IN a special verdict in lrespass, brought against Sir .1,
Rich. Coz, Bzrrmel, Rich Cox, E?:; and otﬁers;gupon not K?l‘:shuqm-
guilty, the jury find a warrant of a justice of peace, com- " verdiot.
manding the constable to arrest the plaintiff virtute cujus
he was arrested, and that the constable required the other
defendants to assist him to convey the plaintiff before a jus-
tice of peace, and that they brought him to the constable’s
house, and that pradict. Richardus Cox, Miles, sent for the
constable, and commanded him to put the plaintiff’ in the
stocks, whereas there was no such person as predictus Rich-
ardus Coz, Miles, before-thentioned in the record: [But
Richardus Cox, Baronett.]> Etper Curinm, this made the
verdict very uncertain,

2. The jury were charged at the assizes with an issue Sid. 235.
conerning a copy-hold, and one of them, aftet they were YideFiiz-contr
gone from the bar, had,a court roll [delivered to him], and 2 Ral. 715.
told the rest, that he knew the matter, and that it was for Mo- 36
the plaintiff, but the other eleven being of another opinion
before they saw the roll, left the matter to this juror, and
so they broughtin a verdict for the plaintiff, but it wasset
aside, and a new trial granted.
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VERDICT,

3. CATTLE & AL. v. ANDREWS.
. [Hill. 5 W. 8. Rot. 826.]

ERROR of a judgmeént in C. B. in an action of trespass,
wherein the plaintiff declared against the defendant for
several trespasses, (viz.) for breaking and entering his close,
treading dow: his grass, and taking and carrying away
water; the defendant justifics as to all, upon which they
were at issue, and the jury found him not guilty as to the
treading, but gave no verdict as to the other matters; this
was adj:ildged naught, and for this cause th¢ judgment was
reversed. ) :

D G

4. ANONYMOUS.
[Hill. 1697, at Guildhall, coram Holt, Chief Justice.]

ASSUMPSIT #yainst two, and there was judgment by
default against one of them, the other pleaded payment in
satisfaction of the whole debt, but at jhe trial proved only
payment of his share: Et per Holt, Ch. Just. If the jury
find a discharge only as to this defendant, they must find
for the plaintiff, and so they must, thoagh they find the
payment was for the whole debt, because the other defen-
dant hath confessed the action, and the finding of the jury
cannot discharge him; which was done accordingly, and
small damages given.

5. Verdict shall not be taken so strictly as pleadings,
but the substance of the thing in issuc ought to bc always
found.

6. In all cases and in all actions the jury may give a
general or special verdict, as well in causes crimindl as
civil, and the Court ought to receive it, if pertinent to the
pqint in issue, for if the jury doubt they may refer them-
selves to the Court, but are not bound so to do.

7. Where the action is grounded on the contract, if
the party mistakes the sum, he fails in his action, as forin-
stance, if he declare for a horse of 20/. and the evidence
is, that the hdrse was sold for 10/. or for (wenty marks, in
such case the plaintiff shall not recover, because it is ypon
another contract.

8. But it is otherwise if the plaintiff declare upon a
promise in law, or where the aclion is grounded on a tort,
as if an action of debt is brought for the escape of -the
husband and wife, and the jury find, that the wife only
was in execution and escaped, the plaintiff shall have
judgment. '
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9. Case, &c. In which the plaintiff declared, that the ﬁ“;“ :zsé
defindant was indebted to W. R. in 40[., who became a = °
baniru i, «and that the commissioners assigned debita in
g schedwla anner. continen, prad. summans 401, to the
plamiff woereby the defendant became indebted to the
plaiutiil” in 40/, and being o indebted, promised to pay;
aud npoi the evidence the jury found the defendant was
indebicd to the bankrupt in 307, only, so that the sum of
40/. for which the plaintiff had declared, was ncver as-
signed to him, nor promised to be paid; but adjudged,
that it was no worsc in the plaintiff than if the bankrupt
himself, bgfore_he became bankrupt, had brought the ac-
tion; ande the ditference ,is between an action on a pro- [ 374]
mise in law as in the principal case, and an action brought
uporf the contract itsell; for in the first case, a mistake in
the sum doth not hurt, but in the other case it doth.

10. A verdict, which finds part only of the issue, is void Where part of
as to the whole; as for instance, an information was brought g,"““i;’:fjl";:::{
for intruding into one messuage, and an acre of land, and ing, but not
the jury found the defendant not guilty as to the land, and pursuant (o the
said nothing of the messuage; this waf*djudged ill as to g9y ¢ro. Bliz.
the whole. 133, Vide 3 Lev. 55. 3 Leon. 88.

11. Case, &c. for saying the plaintiff had the French Dyer 75. Allen
pox, and that he was, §c. the jury find all the words in the
declaration, cxceyt those, that he had theoFrench pox, ad-
judged ill for that reason.

12. So where the defendant was indicted for a forcible sid. 99.
entry and detainer, the jury found the entry peaceable,
but said nothing as to the detainer; but if they had found
the entry pcaccable, and the detaner by force, it had
been good.

3. But where the defendant was indicted for forging 2 Lev. 111,221
angd publishing, and he was found guilty de transgressione
[prerdict.], and of the forgery aforesaid, though nothing
was said of the publishing, yet the verdict is good, because
the words de fransgressione preedict. include it.

14. So in trespass for assault and battery, and the 2 Lev.111, 221.
jury found the defendant® guilty de trahsgressione, and as- {e* Yoertan.
sault [predict.], and said nothing as to the battery; ad-
judged good, for the word transgressiv includes the battery.

15. Action of the case for words, upon not guilty flead- sid. 234
ed, the jury found thatethe defendant non loculus est verba,
$e.; adjudged ill.

16. So in trespass, upon not guilty pleaded, the jury
found, that the plaintiff non damnificatus fuit; this is ill, be-

cause it doth not answer the plaintiff’s charge.

17. So in assumpsit, and non assumpsit pleaded, the jury Yelv.78,7%:

found, that the plaintiff was damuified 10 /. by the defend-
ant’se non-performing his promise; this is ill, because it
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doth not directly answer the issue, but by implica-
tion.

18. So if the issue be solvit ad diem,&c., and the jury
find quod debet, it is ill. .

*19. The defendant pleadcd plene administravit, and
the jury found that he had goods in his hands, but did not
find to what value; adjudged ill, because the plaintifl muast
recover according to the value of the assets found; but if
action of debt is brought against an Aeir, and he pleads
riens per discent, and the jury find that lands in fee descend-
ed to him, but not to what value, the verdict is gocd, be-
cause a general judgment shall be given, and not accord-
ing to the value of the land. . :

20. Trespass against husband and wife, in which the
plaintiff inter ulia declared, that they beat his mare. Upon
not guilty pleaded, the jury found that the wife did bea!
the mare, and as to the residue, &c., they found for the de-
fendant; adjudged, that this was an imperfect verdict as
to the Ausband, for it uveither acquits or condemns him,
for the finding a3 to the residue extends only td the other
trespasses. '

21. A verdict found, that W. R. the copykolder did bar-

in and sell to the lord of the mancr all the lands which

e purchased of W. W., and did not find what latds, or
that they were purchased of /. W., and for that reason
adjudged ill. v

22. In trespass, the defendant pleaded a custom, &e.,
which being traversed by the plaintiff, the jury found the
custom specially, but variant from that which was pleaded,
conclading their verdict quod si super tolam materiam, &c.,
they find the defendant guilty, si aliler, &c., then they tind
bim not guilty. Et per Curiam, a venire facias de novo was
awarded, because there was no verdict found upon this
issue, there being no conclusion upon the point in issue.

23. In a quare impedit, a special verdict found an in-
strument under the seal of the bishop with this indorse-
ment, (viz.) 4 resignation was dthnowledged aid accepted by
the bishop; adjudged, that it was not a finding a resigna-
tion in fact, but only evidence of a resignation; so if instead
of finding a feoffment the jury should find there was a
charter and lfvery indorsed, it is ill. -

Whereaverdiet 24, A‘'verdict, which finds mare than is #n issue, is void

finds more than
in issue, it is

void.
[376]

quoad that, because it is not within the charge or cominis-
sion of the jury; as for instance, if a man bring an action
of debt, and declares for 20/, and the jury, upon nil de-
bet pleaded, find that the defendant owed 401/, this ig ill,
for the plaintiff cannot recover more than he demands, and
in this case he cannot recover what he demands, because
the Court cannot sever their judgment from the verdjct.
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25. In trespass for taking his gown and manteau, a spe-
cial verdict found that the defendant as constable took
the gown for a lax, but found nothing as to the manteau;
er Curiam, this is a discontinuance as to the: whole.

26. " Assault and battery by husband an.. wife. Upon not
guilty pleaded, the jury found that the defendant was
guilty as to beating the wife, and nothing was said of the
husband.  Et per Curiam, T'his verdict is void, becausc only
part of the issue was found.

27. Inan action of debt for rent, the defendant pleaded
nil debet modo & forma prout, as the plaintiff had declared,
upon whjch they were at issuc, and the verdict found quod
nil debet'modo & forma, as the plaintiff had declared; and
upon a writ of error brought, this was assigned for error
to make the whole verdict void, for the plaintiff did not

edeclare that nil debet modo & forma, &c., he declared quod
debet. But per Curiam, the modo & forma, and what fol-
lows, shall be rejected, and so ni! debet shall stand alone to
make the verdict good.
[]
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5 Lev. 40, 55,
Aute 374,
3 Cro. 133,
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€ Rol. Ab. 695.

VICAR AND VICARAGE.

st pese—

1. AT common law the vicar had no freehold, and so it
continued till 9 Ed. 3., which gave him a juris utrum;
and therefore it hath been held, that lands might be given
by the rector to the vicar, because the freehold still conti-
nued in the rector; but a stranger could not give lands to
the vicar, because in such case he would have a freehold,
and that would be in mortmain.

2. And as to this matter there is a remarkable case,
anno 40 Ed. 3. 29, 30. ss, A vicar brought a juris utrum of
a carve of lands, to try whether it was the freehold of the
vicar, or the lay-fee of sthe prior, the defendant pleaded,
that he was parson of the vicarage, and prayed judgment if
the Court would take cognizance of this matter; and it
was objeccted, that the vicarage being desified out of the
rectory, and that by the act and concurrence of the ordina-
ry’; and it being a thing so far depending on the ordinary,
that he might either decrease the vicarage and add to the
rectory, or decrease the rectory and add to the vicarage;
that the endowment of the vicarage, and how much be-
longed to it, was a spiritual thing, and belonged to the
ordinary; that onc parson camnot give to another parson

$aLkeLp, Vo, III, 47

[377]

Vicar, where he
had no freehold.

Vicarage en~
dowed,
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15. 2 Rol 34l,

2 Cro, 518,

Libel by a viear
to have hisvicare
age quguwented.

VicAr AND VICARAGE.

without license.  Sed per Curiam, 'The thing in demand
is a matler of frechold, which cannot be tried by the or-
dinary especially, there being a warranty and thic act of a
stranger in the case: it js true, herctofore it was held that
a vicar could not maintain an action against the rector, but
that was when the vicar bad no certain estate in his pos-
sessions; but now the law is altered, for the vicar is en-
dowed to him and his successors in severalty, which is a
fixed estate, and therefore he may maintain an assize
agrinst the rectors as well as against a stranger; and it
may be that the lands in question were not derived from
tre rectory, and assigned by the ordinary tq the wicarage,
but given and annexed to it by a ly-stranger. °
3. As concerning a rectory, it is an aggregate inherit-

ance, and must*consist of lands as well as tithes, there must
be the church and churchyard at least; and thercfore®
where the plaintiff’ declares of a recfory, he must prove
more than (ithes; but yet a rectory may be without glebe,
for the rector may have conveyed away his glebe, and there
arc many composit'ﬁ(_).ns between the rector or vicar; by which
all the tithes and glebe are conveyed to the vicar, reserving
only a rent to the parson; and the glebe, originally con-
sidered, was only an additament ex dono fundatoris, and
the common law, upon the creation of a parson, gives him
nothing but the {ithes.

L]
el § Qi

4. SMITH ». WALLER.
[Trin. 12 Will. 8. B. R.]

WHERE the vicar 1s endowed, and comes in by institution
and induction, he hath cwramn animarum actualiler, and is
not to he removed at the pleasure of the rector, who in thjs
case hath only curam animarum habitualitcr; but where the
wicar is not cndowed, nor comes in by institution and in-
duction, the rector hath curam ani:narum actualiter, and may
remove the vicar al pleasure; and where a vicar is endowed,
it is always out of 4he rectory, aitd by the act of the ordi-
nary; therefore where the question is, whether it be a
zvicarage or not, it shall be tried in the Spiritual Court, be-
cause it conlds hot begin or be created but by the ordi-
nary, and with his concurrence, and so it is of an appro-
prialion.

o G

5. LUTTON ». KING. .

BEFORE the statute 31 H. 8., a vicar might libel
in the Spiritual Court for an augmentation of his vicar-
uge; for, upon the creation of vicarages, that power as
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commonly reserved, and where it was not reserved the
bishap could not augment them, and libels for that purpose
were frequently exhibited against impropriators ; but now
since by the statute rmpropriations are made luy-fees, the or-
dinury cannot intermeddle, neither could they have sued
for tithes in the Spiritual Court, if that power was not par-
ticularly saved' to them by the statute: But there scems to
be a difference where a vicar sues a lay-unpropriator, and
where the impropriator is a spiritual person, for in the last
case il is probable he may suc for an umgmentation: and in
some cases, where the impropriation is not a luy-fee, as in
the case of thg choristers of Salisbury, where the appropria-
tion of a’parsonage wasemade io thens hetore the statule,
and continues so still, and in such case the bishop may
make an augmentation, if that power is reterved, for the
*persons are subject to his command.

*6. A virar likelled for tithes of waed, the defendant
sugecsted for a prohibition, that time oul of mind they had
paid no small tithes to the vicar, but that by the custom

of the parish they were paid to the pagsan: Per Curiam, if

the endowment of the vicarage is lost, the tithes must be

1 Mod. 50.
Where the ene
dowment is lost,
the tithes must
he paid  accord-
ing to custona,

paid according to custom. [*379]
—
VISITATION AND VISITOR.
See the Case of Proxies, Davies 1.
[ ]
Y. PROXIES or procuracies, so called by the canonisis, mimm procu.
Ons.

because upon every visitation by the bisliop, the parson or
church visited were to prgawse necessary provisions for the
visitor, and this provision was originally in esculentis, & po-
culentis ; but as our socage, which was so many days plough-
ing the lord’s land, came in time to be converted into cer-
tain payinents of moncy, 5o this provision wag changed in-
to a certain sum of money paid to the ordinaxy, as heing
de gurevisilor of all chwrches within his diocesc; and being
thus settled, it was paid and became due whether there
was actually any visitation or not, as that rent, which the
tanant was to pay in lieu of his socage sercice, came in time
to be duc and demandable whether the lord had demesnes
to plough or not.

2. 'Thesc progies are now part of the settled revenue of P rocurations e

the* bishop’s fee, the king himself pays them for his ap-

the
’srevenue.
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propriations, as the abbeys did before the dissolution, when
they had appropriated churches.

3. The commissary, at this court of visitation, cannot
cite lay-parishioners, unless only churchwardens and sidesmen,
alnd to these he may give his articles, and inquirc by
them.

4. The Archbishop of Canterbury never visits the diocese
of London, thisis by agreement petween them; and in
consideration thereof, if a cause arises within the diocese
of London, and the“suit is brought in the arches before the
archbishop, though this is per saltum, yet the bishop of Lon-
don is to allow it. A

*5. As to visitors of lay-foundations, they are either by
appointment of the foundcr, or by implication of law ; those
which are by appointment are such to whom the founder
dclcgates that power.

6. By implication of law, the founder and his heirs
arc visitors, if no particular person is appointed; and this
is a rescrvation the law makes to him in licu of the land
which he parted withal; and as the foundation is a crea-
ture of his own, so it is reasonable that it should he visited
by his heirs, tosee that the charily of their ancestor is not
perverted.

7. Corporations aggregate and instituted by private
charity, if they ave lay, they are visitable by the founder,
or by whom he appoints, and from the sentence of such vi-
sitor there lies no appeal.

8. Butif spiritual, it is visitable by the ordinary, and
from his sentcnce an appeal lies. 2 Show. 74,  Quare.

VISNE.

Vide Stat.4 & 5 Jnn. ch. 16. 3 Geo. 2. ch. 25.

1. WILSON » LAWS.

[Pasch. 6 Will. 5. B. R. 1 Ld. Raym. 20. S. C.]

IN an eppcal of murder, it was objected, that the fact
was laid in the parish of St. Giles in the Fields, when it
should be in the 2ill, as it ought to be in the statute of
Gloucester : Scd non allocatur, for the parish shall be intended
a vill, and there is no difference between a parisk ahd a
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viil; it is true a parish may contain more vills than one,
but that shall not be intended unless shewn.

L)

2. BOOTH ». JOHNSON.
[Hill. 1 Annee.]
WIIERE the plaintiff in his declaration lays the visne 5id.- 3%. Lat:

. . . . . Wh
in Gray’s Inn or Whitehall, which arc ne vills, yet after a plneewhiolell:; 20

verdict or demurrer they shall be intended to be vills, and Yill shall be in-

therefore,if thg defendant will take any advantage, he must i‘.ﬂj’:‘&e? :ilz.
plead no*such vill as Gray’s Inn, &c. murrer, or ver-
e . ]

3. THE QUEEN » INHABITANTS OF WILTS. [381]
[Trin. 3 Anne.]

IN an information against the county of Wilts, for not re- ¢ mod. s07.
pairing Laycock bridge, the Court heldthat the attorney-
general might take a venire facias to any adjacent county,
and that it might be de corpore of the whole, or de viceneto © Mod. 191.
of some particular placc there:n next adjoining.

4. WAY » GALLY.
['Frin. 3 Ann. B. R.]

THE lessor brought an action of debt against the lessee Mod. Cases 194
for rent, upon a demise of lands in Jamaica, and laid his 2 Suk- &31.
action in London; the defendant pleaded, that the lands P
were in Jamaica, and there are courts therc, &c. Adjudg-
cd’upon demurrer that this plea is ill; but if in any action
laid here, a local issue should arise (as suppose in Freland),
it may be tsied in the county where the action is laid, ac-
cording to Dowdale’s case, or a suggestion may be entered
on the roll, that such a place in sach a county lies next to
Ireland, and so have a jury from thence.

L ]

5. ANONYMOUS.

RULED, that the want of a venue is only curable by Where the want

such a plea which admits the fact for the trial whereof it of a yenue is
was necessary to lay a venue: The plaintiff declared on a Vide Hob. 82,
bond, and laid no venue, the defendant pleads a release; 2 G 853, 1%5.
nog by this plea the want of a venue is cured; aliter if he 8 Cro. 120,

ha

demurred; quare, if be had pleaded non est factum,  Lat. 467.
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Vide 1 Salk.165. UNION,

‘Though by au 1. BY an union, both churches become one, and one
s one parish, one benefice, and one advowson; but as to taxes and

pavish, yet asto repairs, they are several, for otherwise it might be preju-
taxesandrepairs dicial, because the old church may be less in proportion
cy are several, RN .
than the new, to which it is united.

Who maymake 2,  Where the churches are poor and v.id, tre patron

#n union. and ordinary might make an union without the king, but
not if they were rich; for an advowson lying in tenure,
the king hath a possibility of an eschent, lapse, &r. which
could not be lost without his consent.

3. Ifthe church is full, then both parson, patron, and
ordinary must consent {o an union.

3 Cro. 719, 4. In a quaere impedit, the defendant pleaded a dispen-
sation for two beneflces, and upon oyer of the letiets patents
of dispensation, it was thus:

“The form of an 5. ss. It took netice, that there were two benefices,

union. and of small value, thercfore unimus, incorparamus, & an-
neximus, the one to the other, for the life of W. R. the pre-
sent incumbent ;¢ it was objccted that here were no words
of dispensation, and therefore this clause cannot enure as a
dispensation, neither can it be an union, beecause it is done
by the king alone, without the ‘concurreuce of the patron
and ordinary: Sed per Curiam, though there cannot ke a

erpetual union without such concurrence, because it is a
loss both to patron and ordinary, yet there may be a tem-
porary union, as in this case, for the life of the incumbent,
and this might be done by the metropolitan alone, for afl,:r
the death of the incumbent the union is dissolved, and' no
loss accrues cither to the patron or ordinary in the mean
time, for the one hath his presentation and the other his
adpission, and this is a complete dispensation, and allowed
by the statute 31 & 37 . 8. cap. 21. (viz.) Any license,
union, or dispensation to the contrary.
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UNIVERSITIES.

1. OCTOGINTA dume apud actum Oxford. dat. cla. 19
Ed. 1. Memb. 6. ©. 3,

2. Strata civitatis mandat. per breve regis emendari per bur-
genses Oxona & quod porcuaria destruantue.  Claus, 29 Ed.
1. Memd. 14. D, 2.

3. Brewg regis ne justa & alia fucla armorum fiant prope
Ozon. ne yuies Scholar. impediater.  Clae, 33 Ed. 1. Memb.
2. D. 1. Memb. 3. . 2.

4. Breze majori & ballivis Ozon. de assisa panis & vini ob-
servand, § de ralionabili precio super victualia tmponend. sicut
per juramentum cancellurio & procuraloribus astringuntur,
Clavs. 33 Ed. 1. Mcmb. 18. D. 2.

5. "The University of Oxford hath jurisdiction in all tres-
passes, myurics, quarrels, crimes, and matters whatsocver (a)
which do not concern life or frechold.

6. But an cjectment for the right of a chatlel real; as for
instauce, of a leuse for years, shall not be determined there,
for though a frechold is not 1ecovered, yet the land is
drawn from him who perhaps might have the frechold.

7. Neither have they any jurisdiction, unless the plain-
tiff or defendant be a scholar or a servant of the university,
or of somne college; but if either of them is a scholar, it is
then a matter within their jurisdiction; but yet, if either
of them is entered into a college by a trick to avoid a suit
in B. R., or to excusc himself from town offices, their priv-
ilege shall not be allowed.

8. The university demanded conusance of a suit brought
in Ype Exchequer by quo minus, and it was allowed.

9. Debt against the defendant, a townsman in Ozford,
for refusing to exccute an office in the corporation: It was
moved, that ‘he bheing a sérvant to Dr. Irish, might have
the privilege of the unisersity, and as charter was pro-
. duced, by which it was granted, that the members and
servants of the university should be sued in the Vice-chan-
cellor’s Court, and nol clsewhere; and a cerfificate from
the Chancellor, directeg to the Chief Justice, that the dc-
fendant was matriculated and registered in the university;
but it appcaring to the Court that this was done two days,
and no more, before he was chosen to this office, and that
he was a painter by trade, and had lived scveral years in
the corporation, and no servant attending Dr. Irish, the
privilege of the university was not allowed.

(a)°It cannot hold plea for the penalty of a statute. Skin. 665.

Where they
havejurisdiction,
and where not.

Vide Lit, 10.
1 Salk. 343.

Cro. Car.73,88.
1 Mod. 164,

2 Vent, 106.

Iard. 505.

No such claim
afterimparlance.
2 Show. 352,

2 Vent, 100.
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Vide Doug, 530,
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USES.

1. USES wecre not at common law, neither were they
cver mentioned till the reign of R. 2. and therefore there
is no remedy at law for them.

2. But yet the estate and limitation of an use ought to be
governed and directed by the rules of common.law; and
there is no difference between estates conveyed by way of
use and by way of possession. .

3. Where a man intends to pass an cstate at and by a
common law conveyance, it shall never take effect as a
covenant to stand seised ; or as a conveyance upon the slatute
of uses.

4. As for instance, if by deed I give, grant,.and enfeoff’
my son, §c. with &'letter of attorney to make livery, this shall
not enure as a covenant lo sland seised; but it might have
been otherwise if there had been no letter of attorney in the
decd.

5. The father being seised of a reversion, granted and
confirmed the skime to his son, to the usc of himself for life,
remainder to his son, without any attornment, this convey-
ance is void; yet if there had been no limitation of the use,
this deed might have cnured as a covenant to stand seised.

6. So where by dced between the father and son of the
one part, and W. R. of the other part, the father did give,
grant,and enfeoff W. R. to the usc of his son; there being
no livery, this is a void conveyance.

7. Now as to considerations to raisc an use, the gises
are, if the conveyance is by way of covenant, the consid-
eration must be cither natural affection or marriage.

8. If it is by bargain and sule, then the cconsideration

it be money.

9. Therefore a covenant to stand seised to the use of his
gon, and his wife whom he shall marry, this is good.

10. Bat a covenant to stand scised to the use of himself
for life, vemainder over, with a power to let leases for
forty years to persons who are sttangers; this is not good
as to the strangers, because they are not privy to the con-
sideration; but if it had been to make leases to any of his
children or kindred, it had been good.

11. So a covenan! to stand seised to the use of A.and B.,
and C. his brother, this is good as to the brother, and it is
entirely in him, but void as to the other two, because not
privy to the consideration.
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12. Ina covenant to stand seised, the word covenant is but ;Vent- 140,
declaratory; therefore, if the father by deed sets forth, that 3t o7,
he stands seised to the use of his son, and doth not cove- Ray. 46,32 Vez:
nunt to stand seised, yet it is a goad covenant. st Wits.

13. Soif by deed the father grants his lands to his son gee Buckley v.
in tail, this is a good covenant to stand seised. Simondy.

14.  For if the word covenant was obligatory, the deed
should not enure as a covenant to stand seised.

15. Therefore, if the father covenants that his lands 2 Rol. 788
shall go, remain, and descend to his son after his decease, or 353, w
that he will convey to his son, this is not a covenant to ’
stand seiged, far it is only obligatory to a future thing.

16. But if the father‘covenants (o stand seised to the use Wm. 37. 3 Lev.
of the son, and to do any act for farther assurance, or to 3%
levy a fine to the use of his son in tail, and that if not le-
vied before such a time, that then he will stand seised to
his use, this shall enure as a covenant to stand seised.

17. It has been already said, that there were no such [386]
things as uges at common law; the reason was, because the
feoffee was always taken as the owner of the land, and that
it was very inconvenient and absurd that there should be
two several fees and owners of the same land simul & se-
mel; therefore at common law the feoffees to uses were the
very tenants, and had a right to forfeit.

18. Baut the stgtute to remedy this incgnvenience hath
united the estate to the use; so that now the fcoffees to
uses have no estate or interest at all, but in respect of the
contingent estatcs and uses limited in the deed.

19. And this is neither a naked authority, nor 2 mere Vi.FesrneC.R.
estate which they have, but aliquid medium betwcen the 44 (25,
estate and authority, they have scintilla juris and a possi-
bilitas usus emergentis.

0. Some questions have been made, out of what an sic W.Jon. 197,
use *shall arise; as, for instance, it hath been held, that
uses shall be raised only out of a freehold, that they cannot
be raised out,of a chattel, because that is in nature of a
trust, nor out of an use, nor out of a bare right, nor out.of
an intended purchase; as*where a man®covenants to stind
seised of lands which he intends to purchase, nor out of Moor 509.
such things which ipso usu consumuntur, as commons, .

21. But rents, ?i,beﬂies, and franchises, and’ guch local
inheritances, may be granted to use; but not mere personal
inkeritances, as annuities.

22. Where a feoffment is made without express use or Dyer t0.
consideration, there the use shall be in the feoffor by im-
plication of law; but it is otherwise where a man makes a
gift intail, for there is a tenure, which is a consideration.

Saukesp, Vor. IlL 48
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1 Mod. 262.
2 Vent. 35.
2 Moil. 249.
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Uses.

23. LAMPLUGH ». SHOTTERELL.
[Pasch. 1 Anne, B. R. 2 Ld. Raym. 798. 8. C.]

THE case was, a bargain and sule was made for a year
in consideration of 5s. paid, and thcrcupon a release to
the bargainee and his heirs, without expressing any con-
sideration; the question was, Whether the use should re-
sult to the bargainor? and it was insisted that it should
not, because the release doth not enlarge the first estate,
and that is to the use of the bargainee, and both arc but
as one conveyance, and the 5s. mentionednin thi; lease ex-
tends to the release, and the quantum of the consideration
is not material, for a penny is suflicient; but on the other
side it was ai1gued, that this conveyance is in nature of a
feoffment, upon which an use shall result to the feoffor
where no consideration is expressed.

24. Holt, Ch. Just. Bcfore the statuic of * uses there
might be 2 reason why an use should result upon a feoff-
meot, for it put tlrs cstate out of the feoffor, aud he had
only a trust left which could not be forfeited; and to this
prroose =w-h feoffinents were made, but this cannot be
since the ofatute; for if an use must result to the fcoffor,
and the estate must be executed to the use, the feoffment
is in vain, and the party hath made a.conveyance to no
manner of purpose, being in the same cstate as he was
before he made the feoffment; and so it is of a lease and
release; but it is otherwise upon a fine or recovery, for they
may have their particular estate in other respects, as bar-
ring upon nonclaims or remainders.

So it is if by feoffment, or by lease and release, a man
conveys any particular estate mediate or immediate, to
another person, there the residue of the estate shall.by
implication of law, remain in the party himself; but woere
no estate is limited to another, there the whole conveyance
is to no purpose, if the party he construed te have the re-
sulfing use to him.

5. In a special verdict in ejectment, the only point
was, Whether a lease for a year, made upon no other
consideration than the reservation of a pepper-corn,.shall
operate as a vargain and sale, and make the lessee capable
to take a release? Et per Curiam,-it shall, for the reserva-
tion of a pepper-corn is a sufficient consideration to raise
an use.
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USURPATION.

. .F.N.B.31. 2 Inst.358. 3 Bl Com, 242

ettt ——

1. AT common law the patron in fee was put out of pos-
session by an usurpation, and though he rhight recover the
advowson itself by a writ of right, yet he had no remedy for
the preseiftatior hac vice, nor if an another avoidance hap-
pen, unless he brought his writ of right, and recontinued
the advowson. .

2. If the patron had the advowson in (ail, or for life,
this turn, and also his whole advowson, was gone.

3. If an usurpation was made upon tenant by the courtesy, Hott. 65. Stat
or in dower, or upon alessee for years, or upon a bishop Stat. Weston, 2.
in time ofa vacancy, neither the heir or he in reversion or 13 Ed. 1. ¢. 5.
successory could present at the next tarm, but now this is
altered by the statute, and the law is,

4. That if'there be an usurpation upon a patron in fee,
he may bring a quare impedit for the present turn, but then
it must be brought within six months, otherwise he is put to
his writ of right of advowson. .

5. Baut if he is only patron for life, and doth not bring
his guare smpedit within six months, he hath lost his advow-
son for ever, for his interest is discontinued, and he can-
not present or maintain a quare impedit for the next turn,
being out of possession, and a writ of right will not lie;
therefore the estate in reversion is discharged of that inter-
est, but he in reversion may have a writ of right.

¥. If there is an usurpation on a tenant in dower, or te-
natt by the courlesy or guardian, and six months pass after
the particular estates are determined, and the heir comes
of age, the heir may maindain a quare impedit, or prese‘t:i
to the next avoidance; and if he doth not, then he is p
to his writ of right. *

7. And so it is if the ancestor grant the advowson for
life,or years, and an usurpation is made, the heir may
maintain a quare impedit for the next avoidance, as his an-
cesfor might have done; so it is of a successor, for a rever-
sion by descent, and a succession, are within the statute, [389]
but a reversion by purchase is not.

8. Upon the statute of 1 Eliz., if an usurpation be on a
biskop, it shall bind him, because he suffered it; but his
successor may present to the next avoidance, or bringa
quare impedit, though he is out of possession. Jones 46,

R ]
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9. An usurpation cannot put the king out of possession
of his land, much less divest an inheritance out of him,
therefore it cannot divest the inkerilance of an advowson out
of him, for nothing can go out of him without a record, no
more than it can come to him.

10. But an usurpation may dispossess him of his pre-
sentation, (i. e.) it may bind his possession, so as he cannot
remove the incumbent, without a quare impedit, though it
cannot so divest his estate in an advowson as to bind his
inheritance and put him to a writ of right, &-c.

b )

11. MUGG v LROWN.
. [Pasch. 12 Will. 3. B. R]

1 Salk. 161, IF an incumbent be in by usurpation on the king, and

8.C. Jit- would be confirmed, he must not procure a new presenta-

mmndm. tion from the king, because that would be void, the church
being full; but he must get the king’s letters patents reci-
ting the whole matter, and therein granting the. church to
him: And per Holt, Ch. Just. these are called letters pa-
tents ad corroborandum.

Hatt. 66, 12. Anusurpation upon a lessee for years gains the fee-

u:.‘}‘el"‘!;“_"“,‘{:m simple, and puts the true patronout of possession; and

though by the statute of Westm. 2., he in reversion, after
the determination of the lease for years, may have a quare
impedit when the church is void, or may present, and if
his clerk is instituted and inducted, then he is remitted to
his former title, yet till that is done, the usurper hath the
fee,and the writ of right of advowson lies against him.

3 Bulat. 38. 13. Quare impedit, the defendant pleaded an usurpa-
tion made by the queen after the death of the last incum-
bent, and that her clerk was admitted, instituted, and in-
ducted, and was in possession for six months; the plaintiff
replied and set forth, that the patron had brought a quare
impedit against him who was ingumbent upon, the queen’s
‘presentation, and had judgment against him by default:

[390] »And per Curiam, by this judgmert the patron was remitted

' to his former right; but it had been otherwise if the queen
had presented on a deprivation, for there the patron must
have six moiiths to present aftcr notice of the deprivation.
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USURY. See Indictment 8.

1. THEREmustbe a corrupt agreement for more than 2 Cro. 677. Cro.
statute interest, otherwise it is not usury, and the defend- Gar 0f. Sor
ant shall not be punished, unless he *receive some part of *Noy 133,

the money in aflirmance of the usurious agreement, for it Yideas. Doug.

is the rectipt amd not the contract, which makes him punish- 2 2‘1’3‘;";96
able. * 1 Hawk. ch. 82.

2 Intcrest upon bottomry bonds, which is fenus nauti- * *
gum or usura marilima, is not within the statute.

— P G

3. MASON ». ABDY.
[Trin. 1 Will. 8. B. R.]

THE obligor was bound in a bond of 300/ conditioned wpat s on usa-
to pay 22l. 10 s. premium at the end of the first threc rious contract.
months after the date, &c., und sixpencg, in the pound at g};‘o',’ ‘1‘,‘ Ma
the end of six months, as a farther premium, together with 338. 2 Cro. 506.
the principal itself, in case the obligor be then living, but {rp- Eliz 622,
if he die within that time, then the principal to be lost; ad- Cowp.770.
judged this is an usurious contract, because there was a | Yils 26
possibility that the obligor might live so long; and there is T
an express provision Lo have the principal again.

4. Debt upon bond, dated 24 May, conditioned to pay 1 Saund. 294.

l. on the 25th day of February, &c. The defcndant Where cormupic
pleaded in bar, that afler the making the said bond (viz.) such m&.
a day the plaintiff corrupte recepit of the defendant 30L for 3 Mod 8.
the use of the said 300L. fgr one year, (ziz.) from sucha day 1 s 110 b,
to such a day, which is more than six per cent. per annum, 462. Cowp.114.
contra formam statuti; and upon a demrrer to this plea it ] preo™ 2%,
w}als adjudged ill, because the statute makes all bonds void, s.12.
wherc money is tlent upon or, for usury, and where more is ta- 412 Car. 3. c.13.
ken than afler the rale'q;;' six per centfyBut this Bond doth pot #Festes 6 5- F-
ap:ear to be for money lent upon or for usury, but for pay-
meént of a just debt; and if there is an usurious contract [ 391
§after the bond made, that shall not affect the bond to make gpoy. 5. 5. r.
it yoid, because it was good at the time it was made; but
‘oy . the latter clause of the statute such an usurious con-
.tract is punishable by forfeiture of treble the value.

5. Information was brought upon the same statute, sct- Raym. 196.

ting forth, that the defendant, 16 Novemb. 20 Car. 2, !™Mo% &
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Vide2Bw.  Jent W. R. 20L till June following, which is six months,
}‘&7‘ ltﬁ’. i, and that afterwards, (viz.) ad_finem termini predict., he took
Rep. 462. of the plaintifl' corrupte & extorsive thirty shillings for the
loan thereof, which is more than allowed by the statutg.
Upon not guilty pleadcd, the jury found for the informer;
but the judgment was set aside, because it appears that this
*Aatea 4.8. P. corrupt agrecment was made *ad finem termini, when by
the statute it must be at the time of the contract made, and
if the contract is not then usurious, the assurance is not
void; but the borrower shall have trcble the value, as for-
feited by the statute.
Ventr.38. Sid 6. Information againstthe defendant, for that he on the
;:«:émmnot 30th of May, &c., by way of corrypt contrac and wgreement,
be givenupon  cepil & ad lucrum suu. convertit 40 s. for deferring the day
the suatute, it . of payment of 25/. from the 29k of July to the 30th of May
at wmmﬁ:. law. (Which was the day on which he took the 40 s. contra for
mam statuti); after a verdict for the plaintiff] it was moved
in arrest of judgment, that it did not appear by this infor-
mation that the 25/. was money lent; but if it had it is ill,
because the taking the 40 s. was after the leu?ing, and
there was no corrdpt agreement laid either before or at
the lending. Sed per Curiam, If upon this information
judgment cannot be given on the statute to pay treble the
money taken, yet being found that the defendant took 40 s.
by a corrupt agreement, judgment shall be given against
him at common law, which is fine and imprisonment.
Lutw. Granges 7. Debt upon bond conditioned, that in consideration
Cuae. ovier® of 12/, paid by the plaintiff to the defendant, he became
mot pleaded, the bound to pay the said plaintiff 144 if he lived six months af-
2"“.- ool teT the date of the bond; therc was a plea and demurrer,
and it was objected, that it appears by the very condition
of this bond, that the contract was usurious, it being to pay
141, for 12l. in six months after the date of the bond; it is
true, this might have made the bond void, if the statifie
had been pleaded, but that not being done, this objection
comes too late.
What contrast 8. The distinction in the bo&ks is, that where the prin-
:';r,mﬂﬂ::in" Gipal and interest are both in dapnger of being lqst, there
pLi ). ani what the contract for extraordinary interest is not usurious; but
Videl . where the principal is well secured, and the interest only

not. i
N6 LA i danger, it s otherwise.
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WAY.

1. INFORMATION against the hundred of Yarnion, sia.140. The
for not repairing a highway, the defendgnts pleaded that jury find, that
non re{:arare debent, upon which they were at issue, and tho el e",',me.
though it was ill, the Court would not quash it till the bent,butdid not
issue was'tried3 that it might be known who ought to re- [:",'.‘.‘;2{:."“"“
pair, and upon the trial the jury found quod reparare non )
debent; but did not find who ought to repair, and there-
fpre it was insisted that no judgment could be given. Sed
per Curiam, The judgment shall be, that the hundred of
Yarnton eat acquieta, and that the other vills between whom
the issue was, should repair. 1 Vent, 208

2. Indictment at the sessions for stopping communem udietment for
viam pedeStrem, ad ecclesiam, ad commur®m nocumentum, &c., $pping a foot-
it was objected, that an indictment would not lie for stop- Hf:,ymlﬂ,l,ﬁm.
pinia JSoot-way to thechurch, because it was only a nuisance mune nocumen-
to the parishioners, and no more than a private damage(a). ™ 5
Sed per Curiam, It being laid ad commune nocumentum, the
church may be the terminus ad quem, §®., and the way
may lead further.

3. Where a parish is inglicted for not repairing a way, 1 Vent. 25.
they cannot plead not guilty, and give in evidence that such fiow a parish
a person is bound to repair cither by tenure or prescription, must plead if
because the parish is liable de communi jure; but if they :.';‘l',',f,tr‘::,‘g‘“ Iy

would discharge themselves they must plead the tenure or itaym, 725, i&
e 3 AWK,
prescrip Lion. ﬁlll. 76.5.9,93

‘; Presentment in the sessions by one justice, that the siu. 464.
highway in Stoke common was out of repair, and that Sir 5w 160
NN. S. ought to repair it ratione tenure of certain lands, feudant was
parcel of tlte said common, which he had encroached and charged ration-
inclosed from the highway, and which time out of mind teuare.

had been parcel of the highway, and that he did not re-

pair it ad commune nocumentum, &c. ‘This presentment

being removed into B. R. the defendant pleaded, that the
inhabitants of Stoke ought to repair it, and Yraversed, that

he eught to repair rah'oie tenure; and upon a demurrer to

uiis plea it was objected that it was ill, because the de-

fendant had not answered the encroachment, which was

th . gFincipal matter. Sed per Curiam, the defendant be-

inyy ‘charged to repair ratione tenure, that is the chief, mat-

ier to be answered, because if he had been chargeable by

* (n) Vide 1 Hawk. ch. 76. s. 1.
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m, 215.
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‘Way.

reason of the encroachment, he ought not to have been
charged ratione lenure; for there is a great difference be-
tween the one and the other, because where there is an
encroachment, the party enay lay it open when he will, and
then he is no longer chargeable to repair(z); but where
the charge is ratione tenure, he is still bound to repair,
though he lay it open to the highway.

5. Upon an indictment for not repairing a Aighway, if
the defendant produce a certificate before the trial, that
the way is repaired, he shall be admitted to a fine; but
after a verdict such certificate will be too late, for then
there must be a constat to the sheriff, and he ought to re-
turn, that the way is repaired, bécause the verdict being
a record, must be answercd by record. .

6. Case, &c., for stopping a way, in which the plaintiff
declarcd, that he was possessed of an ancient messuage,
and had a fooiway over the decfendant’s ground, as be-
longing to the said messuage, & de jure habet, and that the
defendant stopped it: Upon demurrer to this declaration
it was objected, thzt it was ill, because the plaintiff did
not prescribe, or otherwise entitle himself to this way than
only by a bare possession of a house.  Sed per Curiam, the
declaration is good, it being no more than a possessory
action.

7. Indictment.was found against the defendant, for that
he vi & armis part of the highway, leading from Shoreditch
to Stoke, &c. postibus & repagulis inclusit: Upon a trial at
bar the chief question was, Whether the place incloscd
was an highway or not? Et per Hale, Ch. Just. A way
leading to any market town, and communicating with any
great road, is a highway; but if it lead only to a church,
or to a house or village, or to some particular close, it is
a private way; and that the parish of common right is to
repair the highway, unless particular persons are obligged
by custom or prescription, but private ways are to be re-
paired by the village or hamlet, and sometimes by a parti-
cular person.

(a) Vide 1 Bur. 465
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WILLS.

1. FISHER v NICHOLLS.
[Hill. 12 Will 8. B. R

IN this case it was said by Hols, Ch. Just. that in wills
the constructign is more favourable to fulfil the intent of
the testator, than it is ih deeds or other conveyances exe-
cuted by him in his lifetime; thereforc where there is a
gift by will to W. R. and his assigns for ever, this is an
tstate in fec; but if by deed, it is no more than an estate
Jor life; so if a gift be made to W. R. and his heirs male,
by will, is an estate-tail, but by a deed, it is a fec-simple; so
a devisc to his eldest son and his heirs, after the death of
the wifeof the testator, is an estate fordife to the wife by im-
plication, but it is not so in a deed; the reason of this dif-
ference is not because the testator is inops concilii, but be-
causc a will is not 2 common-law conveyance; but by the
statute, it is true, there were wills before the statute of
H. 7. [32 H. 8.] but those were not by gommon law, but
by custom, as in case of burgage lands: Now as a custom
cnabled men to dispose of their lands in this manner by
their wills, and not according to the rules and forms ol
common law convcyances, so it exempted this kind of con-
veyance from the regularity and propricty requisite in
those conveyances; and by this means it came to pass, that
wills by the statute, in imitation of thosc by custom, gained
such favourable constructions.

By the statute 29 Car. 2. cap. 3. there is a considcrable
alteration made in the law relating to wills in writing; for
by that statufe it is enacteg, that the will must be writien in
the lifetime of the testator, and signed by him, or some other
person in his presence, andeby his directiof; and that the wit-
nesses shall subscribe their names in his prescace.

SsrgeLp, Vor. 1L 49

Wills are more
favourably con~
strued than any
other deed.

Co. Lit. 9. b.
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WITNESSES TO WILLS.

1. DAVY and NICHOLAS ». ANN SMITH.
[Fasch. 5 Will. 5. B. R]

What shall lea  UPON a trial at bar, the question wae, Whether the
safficient sab- 3 1y,e55es to a will had pursued the’directions of the statute

ibing in th . o o . .
:gu"rﬁe':n:e of *frauds, &c. in subscribing their names? and it was re-
Ly solved, that where the testator lay in a bed in one room,
cap. 3. and the witnesses went through a small passage into

another room, and there set their names at a table in the
Vide ac. 2 Salk. middle of the room, and opposite to the door, and both
6es. that, and the door of the room where the testator, lay, were
open, so that he might see them subscribe their wames if
he would; and though there was no positive proof that he
did sec them subscribe, yet that was a sufficicnt subscribing
within the meaning of the statute, because it was possible
that the testator might see them subscribe; and therefore,
per Curiam, if the witnesses subscribe their names in the
same room where the testator lies, though the curtains of
the bed are drawn close, it is a good subscribing within
this statute; because, if it is in"his power to see them, and
what is done, it shall be construed to be in his presence.

2. LEA Ve LIBB-
[1 Will. 3. B. R] :

Show. 68, THE testator made his will in writing, subscribed by

I Mod. 262. . {wo witnesses, and devised all his lands to W. R., after-
..,,..2.‘;‘:",;;{.: wards he mede a codicil, in which his will was recited;
and one oaco- and this also was attested by fwo witnesses, one of which
;ﬂ;mﬁt_ witnesses was a witness to the willy but the other was a

nesses to that  new witness; the question was, Whether this new witness

will. should make a third to the will, the statute requiring that
Powell on De-  there should be three? and adjudged that he shoul. not;
Prow '&? g70, it i8 true, here are three witnesses to the intent and- will -
Gilb.Eq.5.  of the testator, but there are but two to his will in writing ;

f:m‘f““:-‘g‘a- it is true likewise, that there are two witnesses to the
s " codicil, but those are not witnesses to the written will,
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so that there wants one witness to the will in wri-
ting (a)

3. By the canon law, and so likewise by our law, two
itnesses arc requisite Lo prove a will for*goods, and three
Jor lands; but now by the* statute’it is required, that these
witnesses should subscribe their names in the presence of the
testator; and sihce the making that statute there have been
some remarkable cases, both as to the manner and num-
ber of the witnesses subscribing.

4. And, first, as to the manner of subscribing: ss. The
case was, there were three witnesses, but they did not sub-
scribe thpir names al the same time, bnt severally, at the
request of the testator,eand at several times, and were not
all present at onc and the same time, this was decreed a
good will (b).

o 5. Then, as to the number of wilnesses, sce the case
of 1 Lea and Libb, last mentioned, and this case: ss. The
testatrix made a will in writing, according to the statute,
by which she devised her lands to one Petit, and aflerwards
by anothgt will she devised the same lands to the same per-
son, and died, but this sccond will wa$ defective in the cir-
cumstances of the witnesses subscribing their names in her
presence, which they did not, and the will was held void
for that reason, and by consequence no revocation of the
first will, for that must be by a writing by
tor declares his ihtention to revoke the first will.

which the testa- 2

1395

[306]

#29 Car. 2.
cap. 3.

2Ch. Rep. 109,
Where the wit-
nesses subscribe
at several times,
itis .
Powell 110.

1+ Antea 2.

Wherc the revo-
cation must be
be by writing
operating as 4
will, or declare
ing an intention
to revoke,
Ecclestin v.

Onyonsv.Typer,

1 Wms. 343, Pre.Ch. 429. 2 Vern. 741. Gilb. Eq. 130.  Powell 631

(a) But if the will be made at ge.
veral times, although the parts of it
be distinct, and each separately signed
by the testator; yet if the intent of
the testator appear from the circum-
stances to have been, that the instru-
ments should constitute but one will,
and should not operate asa will and
codicil, the eyecution of the last part

will take effect as an execution of the
whole; and, if done pursuant to the
statute of frauds, will render the en-
tire paper valid as one will. Powell
on Devises, 108. Carleton and Grif-
fin, 1 Bur. 548.

(b) R. ac. 2 Vern. 429. Pre, Ch.
184, 2 Jdtk. 177,
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WRITS, AND WRITS OF ERROR,
OF THE
TESTE AND RETURN, &c.

1. “MASON 2. MARCII.
[Trin. 11 Will. 5.] .

]

IN false imprisonment laid to bé in the vacation, if the
defendant plead a writ taken out teste in the term, per quod
he took the plaintiff, he (the plaintiff’) may reply, that not-
withstanding the teste of the writ, he took it out in vacation
time; for where the cste of the writ is in support of justice,
no averment shall be made against it: But per Holt, Ch.
Just. it is otherwise where it is lo justify a wrong («).

2. 'The plaintifly obtaincd a judgment, after a wril of
error brought, he (viz.) the plaintiff, brought an action of
debt on that judgment, the defendant, supposing it was
suspended by the writ of error, demurred to the declara-

- tion: Sed per Curiam, he can have no advantage of this

matier upon a deguurrer, he ought to have plead it special-
ly, and to pray judgment if he should be compclled to an-
swer pending the writ of error.

3. Ina writ of error to reverse a fine, infuncy was as-
signed for error, and a scire facias issucd against the ter-ten-
ants and cognisce, who plead in nullo est erratum: Et
Hule, Ch. Just. wherc error is well assigned, (as it is in
this case,) there in nullo erratum amounts to the confession
of the fact, but where the error is not well assigned, there
in nullo est erratum amounts to a demurrer; now in the
principal case the infancy was well assigned as an error in
fact, therefore the defcndants pught not to have pleaded
inullo est erratum, but they ought to have pleaded to is-
sue upon the scire facias. '

4.  Resolved by the Lords Spiritual and Temporal, that ca-
ses of appeals_and wrils of error shall continue, and are tg be

proceeded on in clatu quo, &c. as they stood at Ythe dissolution of

the last parliament, without beginning again de novo; and
* likewise, that the dissolution of the last parliament doth

(a) Quare, Whether the arrestin writ to be different from the Zeste, is
this case was not before the actual su- very fully ¢onsidered by Lord Mans-
ing out of the writ? The subject of jfield in the case of Joknson v. Smith,
averring the true time of suing outa 2 Bur. 962,
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not alter the statute of impeachments brought by the com- Garth.1%2. Vi1

mons in that parliament (a). 413, 2 Lev. 93,

(a) This point was resolved by both previt;us to the dissolution of parlia-
Houses on the impeachment of War- ment in 1790, and resumed the follow-
ren Hastings, Esq. which was begun ing sessions in statu quo.

WRIT OF ERROR.

et ———

1. COLLINS ». SCEVINGTON.
[Hill. 9 Will. 8. C. B.]

THE plaintiff obtained a judgment for 10l the defen- Where a writ
dant bréught a writ of crror, supposing the judgment to of error is no
be for 20/. adjudged this was no supersedeas, for cxecutions 1Rol. 754,
are favoured in law as the fruits of men’s actions, and
therefore shall not be delayed without apparent cause,
which was not in this casc, because this could not be a

writ of error upen that judgment (4). o
(b) By stat. 5§ 6. 1. 8. writs of error are amendable.

——

2. WITTY ». POLEHAMPTON.
[Mich. 10 Will. 3. B. R.]

SW. R. gave a warrant of attorney to confess a judgment Where thejudg-
to W. W. as of Trinily-term, and afterwards to hang up that Jenied vy the
judgment, he brought a grrit of error, teste 27 June, retur- writ of error.
nable 12 July following; W. W. the judgment-creditor Vi St~ 89
having notice of this matter, entered up the judgment as
of the last day of that Trinily term, so that the writ of error
was returnable before the judgment was signed; and upon
a complaint to the Court of this matter, they would do no-
thing in it, for if it waga trick, it was an honest one, and
to’obtain a just debt: So per Curiam, this judgment is not
suspended by this writ of error; aliler, if the return had
been after.
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3. CARLETON ». MORTAUGH.
[Hill.2 Annee. 2 Ld. Raym. 1005. 8.C.]

1 Salk. 268. WRIT of error was brought in B. R. upona judgment
Wherethe ¢ id C. B., and the plaintiff in error assigned the want of an
intiff cann( . .

fave s certiorari original for error; the defendant in error pleaded a release

:::::'-n"fyo‘:'}l’?: of all crrors, but laid no venue, where the rclease was

w,w{.,,t,g' made, for which cause the plaintifi demurred to the plea,
and in arguing this demurrer it was admitted, that
the plaintiff coula not pray a certiorari to certify whe-
ther therc was any original or not, because the defen-
dant, by his plea, had confessed that there,was uone, the
fault being cured by the relcase'of errors, and therefore
it was doubted whether the Court could award a certiorari,
and without it they could not reverse the judgment; for
where the plaintiff in error assigns a good one, and the de-
fendant pleads an ill bar, upon which there is a demurrer,
the Court must reverse the judgment, because the error is
confessed and admitted. E: per Holt, Ch. Just, where a
release of errors is,pleaded by the defendant, and upon
issue joined it is found for the plaintiff, the Court cannot
reverse the judgment.

e —

WRIT OF INQUIRY.

eeenes it tn——

1. PAGETT ». PRESTON.

Where ajulg- * CASE in which the plaintiff declared upon an indebi-
ment shall vot_Jatus assumpsity and also on a bill of exchange; the dee
o et atinquiry fendant quoad the bill of exchange demurred, and said po-
esecuted, thing as to the indebilalus assumpsit, thinking thereby to
make a discotipuance, if the plaintiff did not take judg-
ment by nil dicit, which he omittegd, and only joined in
demurrer; afterwards, when the paper-book was made ap
in the office, the clerk of the papers left out these words,
quoad billam excambii, and the cause being put in the paper,
[400]  judgment was given for the plaintiff, and a writ of in-
quiry was executed; and now upon a motion to set aside
this judgment for irregularity, by omitting these words,
quoad billam excambii,Holt, Ch. Just. said,they came toolate,
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for they should have taken notice of it when it came into

the paper-office, and not stay till a writ of inquiry was

executed; it is a trick, for the defendant concluded, that

the plaintiff would not take notige of it ‘on a demurrer,

zeing a thing of course; therefore the judgment was con-
rmed.

2. EAST 2. ESTINGTON.
[Mich. 1 Anne, B. R. 2 Ld. Raym. 810. 8. C.]

IN this casd it was held, that in all superior courts the 1 Salk. 130.
judge sends his precept to the sheriff to inquire of dama-
ges; but in London, and all inferior courts, an inquest is
summoned in court, and the Court takes the inquisition of
damages.

3. In replevin, the defendant avowed for rent arrcar, 1 Lev. 255.
the plaintiff replied non concessit, &c. upon which they were ;';'-,?,{"i',g',’"
at issue, and the jury found the valuc of the cattle taken, 1 Vent. 40.
but did not find what rent was in arrlar, so as the cattle f)m?a’zg .
might be sold to satisfy the rent nccording to the statute Where the im-
17 Car. 2., and it Being moved, that this might be sup- B;rfegt findi

. . - % . . a jury sh
plied by a writ of inquiry, as it was in Specolf’s case; per ot be supplied
Curiam, it was so donc in that case, because the party by a writ of
might have his judgment at common law; but now, by Vi1 Sk, 205.
this statute it is enacted, That the value of the rent shall be
inquired by the same jury which tries the issue, and thercfore

it cannot be supplied by a writ o1’ inquiry.

FINIS.
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A.

Abatement.

No advantage shall be taken of error
in a declaration upon plea in abate-
ment, the defendant ought to de-
mur * Lage 19

Where a plea is in abatement, the
party may waive it and plead the
general issue * 211

Acceptance.

Where one may refuse to accept a
thing by parcels 2
On a distress for rent-arrear; if the
lessee tender part, the lessor is not
bound to accept it ibid.
Wiitre the acceptance of rent shall

ischarge the forfeiture 3
Where acceptance of rent will not
aflirm a void lease . 4

Acquittance, ,

Fot rent due at Michaelmas last,is a
discharge of all former arrears 298

. dection on the Case.

Where it is not necessary that a me-
morandum of the agreement should
be in writing 9,15

Whare it will lie on the Ypossession
without any propert ’ 9

Where it will lie before the thing
agreed on is done 95
SatkeLp, Ver, II1.

‘Where it lics upon the first failure of

ayment, where not Pag: 6
\W‘:lcre it doth not lie for negligent
keeping his fire 10

It"ies against one who cnters on a
thing agreed on, and doth not per-
form it 11

1t will not lie for keeping a mad bull,
without alleging scientur 12

It wijl not lie for maliciously procur-

-ing one to be indicted for a riot, un-
less express malice and damages
are proved 16

Nor for procuring one to be indicted
for barretry, after an acquittal by
nolle prosequi 245

It will not lie for hindering.a man to
vote at an election for a member of
parliament; this was against the

opinion of the Chief Justice 17
dction Popular.
‘Where it lies, where not 7
Addition.

Where an addition after the alias
dictusissll

Itis not necessaryin a komine replegi-
ando ibidu

Administration.

May be granted to the sister of the
half b?ood, if unmarried, though
there is a brother in the same de-
gree 21

50
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‘When duly granted it cannot be re-
caled Lage 21, 22
Where plene admivistravit is a good
plea, where not Q29

Adwiralty.

Adjudged, that scamen lose all their
wayes where a ship is lost before she
arrives at a port of delivery 25

Where a boad is triable in the Admi-
ralty, where not ipid.

In what cases the master may pawn
a ship, and in what not 24

Has no jurisdiction, but where the
whole thing is done at sea  ibid.

ddvowson,
Where it is in gross, and where it is
appendant 24, 25, 40
Jlehause.

Sessions cannot suppress an alehonee
licensed by two justices, unless for
disorder 27

JMlias dictus.
‘Where it is proper, where not 238
.’ql’ f.f'i’-

Of his capacity in reference to free-
holds and to chattels real aud por-
sonal 28

How lands descend amongst aliens

120

‘Where he. is sued as exccutor, the
trial shall not be per medistutem
linguee 562

Such a trial never allowed without
prayer ibid.

1
Amendment.

Where it shall be made in affirmance
of judgment e 0
Where the nisi prus roll shall be
amended by the plea roll 31
A record of ‘the King’s Bench shall
not be amended by any of the plead-
Ing in an inferior court ibid,
Whilst the declaration is in paper, the
court may give leave to amend any
fault, but not when in parchment,
for itis then a record ibid,

After a demurrer there is no amend
ing without leave of the court
Page 51
The court may give leave to amend
+ theroll at any time during the terw,
but not after 32
Where a scire facias is not amend-
able thid.
Amendments not allowable in crimi-
nal cases 38
Where the defendant was sued by the
name of K. G. knight, and he plead-
ed, that he was a barounet, the plain-
tiff could not get dzave 1o amend
236
Where a variance shall be amended,

not being agaiust the right 368
[
Amerciament.
ITow it differs from a fine 53

JAucient De mesne.

4
Where a recovery suffered in a court
of ancient demesne is a bar to an
estate-tail 54
Where a fine levied in that court 1s a
discontinuance ibid.
Where the tenure is traversable, and
not the being.pleadable in the lord’s
court thid.
Where 'a fine levied of such lands is
void, and a writ of deceipt lics by
the lord of the manor 83
How tenants in ancient demesne came
to be discharged of toll 36
Where in pleading they need not set
forth their title ipd.
They may join in a prescription for
common Q79

' JAppeal.

In an appeal of murder the fact was
lnid in_a parish where it ought to
be laid in a vill, but held good

380

‘What is a gpod plea to an appeal of
thurder brought by the widow ' 87

1t lies at any time within a_year and
a day after the death of the de-
ceased ibid,

Formerly (here was no proceedin
allowed on the indictment till a
year after the fact, that the party
might bring an appeal 014
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A nonsuit after appearance is per-
emptory Page 57
‘Where nuterfoits convict is not a good
plea in bar to an appeal 38
Fhere cannot be an amendment in ag
appeal for murder 85
Though the parties agree, the appellee
must be arraigned before he can
plead a release and be dischargcg
3

Appeals from Orders.

An orderdischarged upon an &ppeal
to the sessions is conclusive only
between the contending pavishes ;
but if confirmed upen an appeal, it

o isbinding to all parishes 269, 261

Must be o the next sessions after the
order is made 258

» vIppertaining.

L]
‘What may be said to be appertaining,
and to what, and to what not 40
°

JApprentice,

Order to dischargg bim quashed, be-
cause made only by three justizes,
when four are required by the sta-
tute . 41

Quashed, for that the trade is not
mentioned in the statute 5 1/ix. 41

Where the master dies, his executor
must provide for the apprentice ib

Where the very trade is mentioned in
‘gie statute, it need not be averred,

hat it was used at that time 42

Indictment for enticing hin to absent

from his master, not gooth 190

Appropriation,

By whom, to whom, and how to be
made 43

. Arbitremen's .

Where made pursuant te the submis-

sion, and where not 44

Where a plea is good, wln‘re not 45
Archbishop.

HRth a power over all the bishops of

his province, and may hold his court
auy where in it Page 90

Archdencon.

Where he forfeits his right to grant
the office of register, the king shall
have it 252

Arrest.

The defendant was arrested in the
Jemple, the court made him give
special bail 45, 285

Arrest in the night is good 46

In Westuii ster-iol upon mesne pro-
cess, sitting the court, the detend-
ant may be discharged upon motion,
but net if vpen an execution; but
the baibit'is pumshable ibid.

JAssault.

What is a geod justification in assault,
o and what not ibid,

Jssets.

An estate for the life of another is

assets but not distributable 157
What shall be assets, and when, and
* what not 106, 107

Assiguee and JAssignment.

Where an assignec is bound to repair,
and to all covenants which run
with the land - 3,4

Where the whole term is assigned, the
assignor cannot bring an action
against the assignee, because he
hath no residuary interest 10

Where the assignee shall have the ad-
vantage of all covenants which ran

swith the land, but not of collateral
covenants 47

Where he may bring an action of debt

upon the privity of contract 118

Jssize.

Where the action is good, where not
247
Assumpsit.

Not good, where brought for money
that the defendant promised to pay
15
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After a judgment by default, it was
objected, that the plaintiff did not
set forth, that the defendant pro-
mised, yet held good Page 17

JAttachmnent.

A foreign attachment charges only the
debtor, or his executor, but not the
ordinary 49

‘Where money awarded to be paid ma
be attached ibij:

Where a pracedendo was granted
after an attachment ibid.

Jitoraey.

Where he brought an actien for his
fees, and the defendant pleaded,
thathe had not given him a bill, as

re:}uircd by the statute § Jac. ad-

judged good on a demurrer 19

This statute doth not extend fo a spe-
cial action on the case upon a pro-
mise to pay the fees L)

‘Where he appears without a warrant
the judgment shall not be set aside
if he is responsible ibid

JAttorwinent.

]
‘Where it is not necessary to create -1
rivity 51
‘Where an estate shall vest without
any attornment 62

JAverment.

‘Where . administrator brought an
action during the absence of the ex-
ecutor, he must aver that the exe-
cutor is absent 23

Where an averment is necessary, and
where not 52

Negative pleas need be averred with
hoc paratus est verificare ibid.

No averment shall be allowed against
the teste of a writ, where it is in
support of justice; butit is uther-
wise where 1t is to justify a wrong

53, 397

Where ii shall not be made against a
point tiied by the jury 151

1t shall not be allowed cither to sup-
port or defvat a will 334

dvowry,

Yn avowries both plaintiff and defend-
ent are actors 53

Where the avowant shall have a re-
turn habend. and where not, upon
tender of costs and damages 53

Where he cannot have a return, un-

+ less he shew a property ibid.

Avowry cannot be made by one joint-

. lenant alone, because it goes to the
right, but tenants in common may
sever in an avowry 207

Where the avowaut need not set forth
any title S06

I’ for damage feasant the avowant
must set forth in whom the fee is,
and how, the partioular estate is de-
rived 307

In avowry for rent, the plaintiff re-

lied, that he was ready on the
and, and on the day of payment,
till sup-set, §c. and concludes, Et
pelit judicium, & damna, it should
be de damnis 344

Authority.

Muy be divided, but an interest can-
not 44
Where a man hath an authority, and
not an interest, all acts done by
himn shall be taken to be done pur-
suant to his authority; but when
he hath bowth an interest and an
authority, then it may be done by
virtue of his interest 124
Of the difference between an authori-
ty and an interest 223

B.

Buail.

Put in upo‘n the removal of a cause by
habeas corpus, are not liable 55

Debt lies in B. R. uBon a reco%‘ni-
zance of bail in C. B. ibid.
Praceedings’on a bail-bond must stay
where there is no return of a cepi
corpus ibid.
Where a prisoner discharged on the
act of poor prisoners must find:spe-
cial kail, if afterwards he is arrested
at the suit of another for above wg%
€
‘Where bail is put in upon a writ of
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error, the other side hath twenty
days time to accept agaiust them
Page 56
Bail not allowed in criminal cases
. . ibid,
Where it may be allowed in such
cases 5.8
Ca. sa. against the principal, and non
est inventus returncd, yet the court
will receivearender in favour of the
bail 56
‘Where the bail may plead the death
of the principal ., 57
Bail in a Writ of error canpot render
the principal ibid.
After the plaintiff hath accepted an
assignment of the bail bond, the
sheriff shall not be amerced  hid.
One in execution for usury is not bail-
able 58
Judgment against several defendants,
some spprender themselves, yet the
bail are liable as to the rest ; butif
they are taken by the plaintiff, and
do not surrender, then the bail are
not liable as to the rest 158
Of scire facius against the bail 295,
. 296, 320
Bail taken in execution, and payin

pact of the money, the plaintiff

may proceed against the principal
for the rest 158
Buailiff.

A common bailiff is not bound to
shew his warrant, but a special
Railiff must 45

Wihere he knows the sheriff hath the
writ, he may arrcst the defendant
without having the warrant in his
Ppossession’ . 46

Bankrupt.

A-composition wade by virtue of the
statute is final 59
Sale of goods by him after an act of
bankruptcy is voidable, by the com-
Inissioners or assignees, by an aetion
of trover for the goods ; but if they
bring an assumpsit, or an action of
debt, that affirms the contract

* ibid.
Composition made by the partles sign-
ing it, binds the rest of the cre-
“ditors 60

The bankeupt in his plea, 1eciting
the statute made it nonsense ; ad-
judged not good, for he did not
bring bimselt within the act Page 60

After an act of hankruptcy done, but
before any commission taken out,
the sale of gouds by the bankrupt
is void 60, 61

Two partners, onc commits an act of
baukruptcy, this shall not preju-
djce the intercst of the other 61

Buptism.

Custom to pay for baptizing, triable at
law 86

Bargain and Sale.

Without any consideration not good,
without an attornment

Baror and Feme.

Where they are defendants they must
not plead per attornatos, because
they are butone person in law 62

Scire fucins by husband and wife on
a judgment obtained by her dum
sode, and alter the execution a-

* warded she died, the right survives
to the husband, and not to her ad-
ministrator 63

Where she ought not to be joined in
the action with him, unless an ex-
press promise was made to her

we ibid.

Where they mortgage her lands and
she dies, the husband shall redeem,
but not his exccutors 64

Tiis is only upplicable to a term
of years,n. ibid.

‘Where he alone may have an action
%f debt upon a bond made to her
dum sola ibid.

‘Where she shall not be separated from
him by hard usage 159

Debt agaitist husband and wife on a
devastavit by both, this was held
ill on a demurrer 160

Where administration of the goods of
the wife ought to be granted to the
husband, mﬁcss she 18 executrix to
another 21

‘Where he made her executrix, and
gave her the residuum of his move-
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able goods, and died, and then she
died before probate, administration
must be granted to the next of kin
to him; but if the whole residuum
had been given to her, then it must
be granted to the next of kin to her
Lage 21

Where she sucvives her husband she
may be charged in a devastavit
done by him while living 126
Where the husband dies before, he
received her portion, it shall go to
his executor 65
Plea to an action of debt on a bond
to leave his wife so much money if
she survived, not good ibid.
‘The father of the wife promised the
husband so much money when he
made her a lady, good ibid,
Where they must join in action, and
where he may sue alone 105
‘Where a term for years is settled in
trust for her jointure in pursuanez
of articles before marriage, or where
she hath a term, and assigns it be-
fore marriage, the husband can
never charge it 368

Bar. <,
Where matter in bar shall not be
leaded in abatement 1
Wiere plea is not good in bar, but
good in abatement ibid.

. Bastard.

Must be settled in the place where
born; unless the mother was there
delivered by fraud 66

Order that the reputed father should
give security to perform it, not good

zbt'd.

. Bill of Exchange.

Difference between a bill payable to
the drawee, or order, or_ to.him or
bearer 67

Where it is payable to drawee, or
bearer, it is not within the custom
of merchants, but to him, or order,
it is within the custom ibid.

Where it is payable to drawee, or
order, the last endorsee may have

an action against any of the endor-
sers 68

Bill endorsed to another for a prece-
dent debt due to the endorsee, the
debt still remains if the bill is not
paid Page 68

The plaintiff declared on a custom in
London, for the bearer to bring the
action ; if the defendant demurs,

' and doth not traverse the custom,
the plaintiff shall have judgment

ibid.

Infanc¥ pleaded to an acceptance of
a bill of exchange 197

Protest not necessary to an inland bill

° M - 69

‘Where a bill is accepted, in such case
the acceptor is answerable for the
whole, and an action doth not lie

ainst him for part ibid.

Action doth not lic against the en-
dorser without endeavoring to find
out the drawer, or a demand of the
money of him ’ 70

Bill payable to drawee, or béarer, was
lost, and found by a stranger, who
assigned it to another, good, but the
drawer may have trover against the
finder 71

Bill of Boxceptions.

Lies as well at a trial at bar as the
nisi prius 155

Bishaps.

The manner of creating and translat-
ing bishops

Bishoprics are still donative in Jye-
land ‘72

Bona notabilia.

Bills of exchange are honn notabilia
where the debtor is, and not where
the bills are, for they are no spe-
cialty 70, 164

Bonds,

Whtere two are bound jointly and’se-
verally, and one is taken in execu-
tion, the obligee may proceed against
the other 6

How the Fbligee must declare én a
boud 'delivered after itis dated 73

The obligor was bound in sex tri-
ginta libris, and the obligee de-



THE TABLE.

clared for thirty-six pounds, and
held good Page74
Where three are jointly bound, the
action must not be brought against
two of them ibid.,
The obligor was bound in quanto ginta
libris, it is void, because this is in
sensible ' 7
Obligor pleads payment of the money,
it 13 not after the condition broken
118

Bridges.
L]

Who are bound Yo repair titem 77
Indictment for not repairing a bridge,
naught because it did not set forth

» what sortof abridge, and in what
county ibid.
Information for not repairing a bridge,
the Attorney-General may have a
venire fgcias from any adjacent
county,'r it may be from the whole
county 381

L]

Burial}

‘The parson only can license to bury
in the church o 86
Registers for burial and baptism be-
gan anuo 30 H. 8. ihid.
Custom to pay fees for buriald triable
at law 86, 287
Less fees must be paid where buried
than where the party died 113

By-Laws.

Povers to make by-laws are included
in the act of incorporation itself

. » 76
Where by-laws are good, and where
not . 76,78
C.
Capias.

IN ‘what cases it lies after iiudgment.
both against the principal and baié
28

. Certificate. 4

A poor man coming into a
with a cettificate, shall not go

back il he hath gained a seitle-
ment subsequent to the certificate
Page 252

Certiorari.

Where it is to remove an indictment,
both that and the jiat must be sign-
ed by a judge; if to remove an
order, then the fiat alone must be
signed 80

The certiorari was de duobos equis
Jelonice abdyctis, but the indictment
removed was de uno equo furtive
abdicto, quashed for this variance 80

It was granted to remove both the
indictment and conviction for cheat

78

Joint indictment against three, and
another against one of those three,
and another against two of the
three and a stranger, and a certi-
%orari to remove all indictments
against the three, quashed, because
it did not set forth vel eorum ali-
quem 78

An order was made about foreign
sal§, and that certiorari was to re-
smove an order made about salt
generally, quashed for that variance

79

It lics to a county palatine ibid.
Return of a certiorari to remove an
order quashed because it was cujus
quidem tenor, it shouid &~ve been
qui quidem ordo sequitur, §e. 80

Challenge.

Where three are indicted, they may
in or sever in their challenge;

if they sever, they cannot be tried
jointly 81
'l'l'}e juros in a writ of inquiry cannot
be challénged, but the sheriff’ may
set one asi%le for good reason shew-
ed ibid.
Where a challenge to the array is not
ood ibid.
ere a challenge to the favour is
good ibid.
Challenge for want of freehold, where
good, where not good 80, 81



THE TABLE.

Chancellor,

Or vicar general, bath only a delegated
power Page 90

Chancery.

Prohibition granted to a plaintiff in
Chancery, for exhibiting a bill upon

a mere indebitatus assumpsit at
Taw 82
Bouds have no preference to debts an
simple contractin a court of equily
€]

Chancery cannot interpose where
guardianship of a chird is devised
177

Church.

Parishioner is not bound to go to his
own parish--hureh, so as he go to
some other ciiurch or chapel ~ 88

Where churches are united by the

rson, pstror, and ordinary, there
18 but onc parson, but the churches
still remain; but where they are
united by act of parliament, one of
the churches is extinct 89

«
Churchwardens. .

How chosen, and though unfit, the
archdeacon cannot refuse them 90

Clerk of a Parish.

Libelled against the churchwardens
for not collecting money due to him

by custom 87
Clerk of the Peace.
‘When that office first began 5'250
: Colour.
The method of giving colf)!n . 273
Commitment.

How it must be set forth in return o

an habeas corpus 93
Common.

A commoner cannot justify the dis-
training the beasts of another

stranger on his common, without
shewing how he is damnified in it
Page 94

Conditions of Bonds

“Are the words of the obligee, and shall
i be construed favorably for the ob-
ligor 95, 118

Condition precedent.

1

Where the words ita quod make a con-
dition precedent, and where not

. 59
Where the conditior. is ‘precedent,
where not 95, 108

Consideration.

Where it is good, and where not 96
Where it is not good, yet the jury may
give reasonable damages 97

Consgiracy.”

If one is acquitted, the other cannot be
found guilty,and yetin some cases
they may 97

Conglable.

Tow chosen 98
‘Where he may execute a warrant out
of his parish, where not 89

Continuance and Discontinuance.

‘Wherc a discontinuance is helped by
the statute of Jeofails after a,ver-
dict 430

Copyhold.

‘Will not pass by imp: t:lper words, with-
out a custom so to do 99
‘Where the lord may grant a copyhold
after forfeiture, and before seizure
‘100

. Coroner. .

How chosen, and how he must make
inquisition, his inquest is travers-
able p Jibid.

Corporation,

What it is, if by prescription it ffiay
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have several names, if by charter,
it can have but one name Page 102
‘Whether it can have gilda mercatoria,
or not 849
They may do an act, though not under s
the common seal, and without the
hand of the mayor 10
What remedy if they neglect or re-
fuse to appear to an action brought
against them 104

Costs.

Where taved affer a cause removed
bg' certiorari, without cdnsidering
the, charges of the court from
whence removed, and yet good

. 104

A pauper paysno costs, unless upon

a nonsuit or verdict against him
107

Where a cayge is removed by a defend-

ant, in 8uch case the plaintiff may

have more cost than damages 115
L]
Covenant.
In what cases it wil| lie 107

'f'o save the lessee harmless from a
rent-charge if he pay it without
compulsion, he pays it in his own
wrong 109

Covenant to stand seized.

‘Where the words dedit & concessit will
antount to a covenant to stand seis-

ed 307

Of covenants to stand seised 585
County Palatine. ~

- Of the privilege of countied palatine

. 110

Cannot be merely by prescription ibid.

Courts of counties paﬂtine are original

superior courts . 216

Customs.

Ought to have four properties, (viz.)
areasonable commencemgnt, to be
certain, to have a continubnct, and
not to be against the king’s preroga-
tive ° 118, 113
SaLgerp, Vor. IIL 51

Of local customs Page 113
Where pleading customs is good,
where not ibid.
Of grand and petty customs, what they
are 359
Custos Rotulorum.
Who he is, and when his office first
began 250

D.

Damages.

WHERE they are made certain by
any statute, costs shall be recover-
ed as well as damages; but where
they are uncertain, costs shall not
‘be Kad 114

Where they may be increased, where
not ibid.

‘Where they may be released as to

ne,and taken as to another 366

There is no material difference be-
tween damages and costs, for da-
mages include costs 214, 215

Damage feasant.

In® avowry for damage feasant, the
avowant must set forth the fee, and
how the particular estateis derived

807

Date.
Of a deed either express or implied
Where it is material in pleading ;?g
Dean and Chapter.

Hoy they may make leases, and by
what name 103

‘Where they are guardians of the
spiritualties, sede vacante 143
Death of either Party.

A bill in Chancery was exhibited
against husband and wife, who put
in their answer, and then he died,
the bill shall abate, if she will have
it so ) 84

A contract was made for a purchase of
lands, but before the conveyance
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was executed, the intcuded pur-
chaser died; adjudged, that the
seller is a trustce forhim Page 85
The party died after the judgment
entered, but before the roll was
brought in, and it being a post ter-
minum roll, it was not received 116
Where an action founded on wrong
done is brought against four de-
fendants, if one dies before the
trial, the plaintift may proceed
against the other; but if it is
founded on a contract, he cannot
117

Where the action is abated by the
death of one of the defendants
ibid.

Judgment in ejectment against two
defendants, then one dies, the
plaintiff may take execution against
the survivor 319
Where the death of the principal is
pleadable by the bail 3

Delt.

On a judgment rending a writ of error,
the court will discharge the defend-
ant on common bail 55

There was 100/. due on a goldsmith’s
bill; the drawee owed 50l to
W. R. and carried the bill to the
drawer, who indorsed 50l paid
and gave W_ 1. abill on another
goldsmith for 50l. who soun after-
wards oroke ; adjudged, that /. I,
might charge the first goldsmith,
for giving paper is no payment
where there was an original debt
due ; it is otherwise where it is part
of the contract to give it 118

\Where debt will lie where there is no
privity of contract, as between the
granfee of the rent and the lessee

. 503

Where it may be brought vpon the

statute 32 H. 8. by an exccutor for

rent arrear in the lifetime of the
testator ibid.

Deed.

Where it must be pleaded as it ope-
rates by law 306

Demurrer.

Of general and special demurrers,

and the reason o makinﬁ. the sta-
tute 27 Eliz. age 122
| Departure.

What shall be a departure in plead-
ing, and what not 123

Deputy.

Where he may act in his nwn name,
as well as in the ‘aame of his prin-
cipal 124

Where a woman may execufe an of-
lice by deputy Q

Where a deputation in an office is
good, where not 251

Devastavit.

7 What shall be a devastavi:, what not

125
Pevise.

To raise portions out of the profits of
the estate, is a power to sell 127
Devise of portions to be paid to his
children at such a time, and if any
die, ’.‘\c then to remain to the rest
surviving ; a maintenance cannot
be decreed, because of the devise
over ibid.
Disability.
Where he who is to perform a condi-
tion may be disabled, where noé:
9 9
Discontinuance.

Where ic is helped by a verdict 151
Where and in what actions the court
will give leave to discontinue, and
where not thid.
Where the misconclusion of a plea

will make a discontinuance 210
Discontinuance of Estate.
To whom it is prejudicial 131

By what statutes it is remedied, and
for whose benefit - ibid.
Discor.tinuances as to remainders and
reversions, are not remedied by any
statute 182
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Disseisin.

‘What shall be a disseisin, what not
Page 134

Distress.

Lessee from year to year, as long a’
both parties agree, was in possession
for two years and a half, the lessor
distrained for rent arrearin the two
years ; adjudged he could, not sed
queere 135

Where cajtle pay be distrained for
rent before [%ney are levant and
couchant, where not 136

o Distribution,

There shall be none amongst collate-
rals after brothers and sisters chil-
dren, for the estate shall go to the
next of, MNn of the intestate 138

An estate per auter vie is assets, but
yet it is not distributable 1587

Divorce.

For adultery was anciently a vinculo
matrimoni 138

Donative.

Exempted from the visitations of the
ordinary, and from attendance at
visitations 140

Double Plea.

Where the plea is double, where {10;:
42

E.
Ejectment.

THE demise was laid on the essoin-
day, and yet good, for the action
and the wrong done may begia on
the same day 8

Entry.

Without an expulsion mgkeg only a
seisin, for it 1s no disseisin without
wan expulsion 135

Escape.

By one in execution, the creditor may
retake him Page 159
Where a prisoner escaping might be
retaken by an escape warrant on a
Sunday 148
Whether he may be retaken by such
a warrant by the rabble, and with-
out a proper officer, and adjudged
he could not 149
Whére a prisoner escapes, the entry
of remanet in custodia in the mar-
shal’s book, is not a good commence-
ment of the action 150

Estoppel.
Where itis conclusive, where not 152
Evidence.

Depositions taken before a coroner
may be given in evidence upon an
indictment of murder, if the wit-
nesses are dead 101

Of a demurrer to the evidence 122,

155

Whit things must be pleaded, and

what given in evidence 152, 153,
155

An old deed, without witnesses, given
in evidence and held good 153

Probate of a will given in evidence
to prove a man executoy, held

" 158,154

Entry of an order in the office-book,
that administration should be grant-
ed, &ec. given in evidence, and good

287

Where and what copies of things
shall be given in evidence, and what
not 154

Indictment against a parish for not
repairipg a highway, they cannot
gjve‘in .evidence, that another tﬂa.
rish is bound to repair it, for this
must be pleaded 183

What cannot be given in evidence
upon the general issue, and what
may 155, 206, 273

Matter of justification cannot be given
in evidence where it cannot be
pleaded 218
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Exception.
‘What shall be an exception out of an
exception Page 156
Exchange.

Of lands, where the word exchange
is necessary in the conveyance, and
where the estate must be equal in
title, though not in value 157, 158

+

Execution.

Where goods were taken in exccu-
tion, and sold, and afterwards the
judgment was reversed, the de-
fendant may have trespass if the
money is not brought into court

214

The goods are bound from the deli-
very of the writ to the sheriff 159

‘Where it may be stayed upon a mo-
tion, where not 294

Of executions in general 286

Executor.

‘Where he shall not
where he shall g
‘Where a le%ac,v is devised to him, be-

ing no relation to the testator, the
next of kin shall have the residuary
estate, and not the executor 82
Where he shall not pay costs 105
‘Where he may distrain for rent due
to th& testator 156
‘Where, he may have an action for a
false return of a fieri facias, sued
out by the testator 149
‘Where he may havean action of co-
venant upon a covenant, that his
testator should quietly enjoy, })ut
was evicted 60
‘Where he hath assets he may be com-
pelled to redeem a mottgage in fa-
vour of the heir . » 161
‘Where he may have trespass for a
wrong done to his testator 160
Where the obligee makes the obligor
executor, it is a discharge of the
debt 162, 163
‘Where he dies before probate his ex-
ecutor cannot be executor to the
first testator 164

put in bail, and
D 74

Ewxecutor de son Tort.

Is accountable to creditors for no
more than he receives, but he is
accountable to the rightful execu-
tor or administrator I%r the wrong
done Page 161

Extent.

‘Where there must be a liberate upon
an extent, and where not 159

. Euxtortion.

A L
Information against a common ferry-
man for extortion ' 200

F.
Failure.

WHAT shall be a failurg. of record,
and what not : 151

Felony.
.

It is felony to runaway with goods,
though delivered by the owner 194
So it is to make ugre of the process of
the law to a felonious purpose ibid.

. Fences.

Where the caltle of a stranger come
into the grounds of the lessee, for
want of repairing his fences, the
lessor cannot distrain them for rent
before they are levant and conch-
ant on the land 136, 266

It is not material, whether they were
thrown down in the night or in the
day-tirae, to charge the next vills

167

A prescription, that the occupiers of
the next field have time out: of
mind repaired the fences, gaod,
without shewing any title in them

. 278
Feoffment.
How to be pleaded

Fines and Amerciaments. »

165

&
Belong“to the kiog, and the reason
why . 32
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Where a fine may be mitigated, and
where not Page 33
Where an action of debt may be
brought for a fine, without a pre-
* scription ibid,

Fines.

Where a fine and warranty is no bn’r
to an estate-tail 173
Where levied at common law upon
any original writ as well as now on
a writ of covenant 168
Levied in,a county palatine . ibid.
‘Where the cordignor dieq after the
caption, and before the return of
the writ of covenant ibid.
Jeevied by a feme covert under age,
who died before she cameof age,
good ibid.

Forcille Entry.

Indictmen?” quashed, because it did
not set forth what estate the party
had 169

It must be expulit § disseisivit, and
therefore he must have some estate
or freehold ibid.

If an inquisition 18 taken by one jus-
tice, upon his view, he cannot de-
ny a traverse 170

Foreign Plea.

‘What is a foreign plea, what not 173
Oath ought to be made of itin that
court whose jurisdiction is denied
it proper person, and sitting the
court whid.
Cause of action arising beyond sea,
how and where it shal!Vbe tried
381
Forgery. *

Indictment for forgery not good 171
‘Where it is good, though uncertain
172

Infermation for forgery %ompoumlc-d
ibid.

None who may be a loser by the deed,
or have the benefit of the verdict,
can be a witness ibid.

Forfeiture.
) ‘Where the ‘executor of an alienee

shall not forfeit after the accept-
ance of the rent by theplessor
age 3

Where the lord may grant a copy‘ﬁolcl
after forfeiture, and before seisure
100

Fraud.

Resolutions upon the statute of Q.
liliz. of fraudulent conveyances
174

Fresh Pursuit

And retaking, where it is a good
plea, where not 150

G.
Gaming.

WHERE an indebitatus assumpsit
will not lie for money won at play
14, 175, 176

Covenant, that his horse shall run
four heats, for 350l each heat,
thoug?h these are distinct wagers,
.yd the contract is entire, and be-
g in the whole above 100/. is
within the statute 175

Gavelkind.

Before the Conquest alllands in Eng-
land were of the tenuf® Jf gavel-

kind 129
Guardian.

How many sorts of guardians there

are 176

Hig duty by the civil law 177

Infant in custody of one who was not
guardian in law, he was ordered to
give security not to suffer her to
marry, §c. 178

Where the guardianship is devised,
the Chancery cannot interpose 177

H.
Heir.

WHERE heshallberelieved in equity
against the penalty of a bond = 84
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Where he shall not be disinherited
upon doubtful words in a will
Page 128

‘Where his plea of riens per descent is
not goodl . © 157
Debt against him, without shewirg
how heir, is good 178
Where he shall be relieved against an
executor who hath assets 179
Where he sells land liable to the debt
of his ancestor before an agtion
brought against him, he shall answer
the value out of his own estate
180

Where his plea of riens per descent
preeter reversionem, &'c. is not good
ibid.

Heriot.

Surrender was made to three succes-
sively, a heriot is due upon the

death of each tenant 181

Heriot service, when, and how to be

paid 182, 332
Highway.

What shall be a highway, and who

hath a property therein 182
‘Who s to repair it ibid.
Lessee for years cannot he charged to

repair it ratione tenure, for that
ooes with the inheritance 182
Where a highway is turned to another
lacagd~ who turns it must kecy it

in repair ibid.

1Iue and Cry.

Resolutions on the statute of hue and
cry 184

I 1
Ideot. .

WHERE his acts are void; and where
voidable 300

Jeofuils.

‘The statute of jeofails extends to in-
ferior courts 130

Imparlance.

Where it shall be given to another

term, and where not, in an informa-
tion brought Page 185
In what cases an imparlance is to be
allowed, and in what not 186

Incertainties.

In indictments and informations 39,
42, 186, 188, 199

Indictment.

For a misdemeanor in speaking scan-
dalous words of King Charles the
It will nbt lie for keeping an ale-
house without license, but this was
against the opinion of the Chief
Justice 7
May be found in the county where
the party died, and not where the
wound was given 39
Where the charge must.be positive,
and not by implication 39, 42, 186,
188

Where it is malicious, and an igno-
ramus found, or the indictment is
erroncous, an action lies 98
Formerly the king did not proceed
on an indictment for felony till a
year after the fact, that the party
might first bring an appeal 314
Where it lies for taking goods, though
they were his own, if taken by foice
187

Against a woman for scolding, quash-
ed ibid.
Quashed for not setting forth, that the
jury were onerati to inquires for
the king and the body of the coun-
ty . ibid.
Where it will not lie for a private
wrong 188
Quashe(T for wantof a caption  ibid.
Quashed where the fact was not in-
dictable .189
An offence is not indictable where
another «method of punishment is
appointed by any statute 187,' 189
It wi‘)l not lie for speaking scandalous
words to a mayor of a corporation,
unless he was in the execution of
his gffice ‘190
The caption was juraf. onerat.,:
without saying impgnellat., g‘ci)gci ‘
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For persuading a justice of peace not
to take bail in a case that was bail-
able Puage 192

For a misdemeanor in buying stolen

woods, knowing them to be stole,,

was done, but not upon such penal
statutes which have been made since
Page 199, 200

Who shall be a common informer, who
not 200

it will not lic, because accessary to  Information for selling live cattle,

the felony, and he must be indicted

as accessary 19
1t Jies at the sessions for writing a

scandalous letter 194

Inducement.

What shalk be ap inducement th the
fact * 95, 171
Inducement to a traverse ought to
contain sufticient title 853, 357
The inducement to a traverse cannot
be traversed ibid.
Where an inducement may be with-
out sctting out a title 855

o Induction.

By a mandate from the archdeacon to
one who doth not lfve in his arch-
deacontry, good 195

Infant.
What leases made by him are void,
and what voidable + 196

What contracts made by him are good,

and what not ihid.
How he must sue and be sued  ibid.
For what he is punishable ibid.

He is chargeable for money lent for
netessaries 196, 197
Whtre infancy is picadable in abate-
ment, it shall not be assigned for
error ' v 197

Inferior Courts.,

Where a judgment was pleaded in an
inferior court, without any plaint
levied, and held good 212

Case lies for suing one indhe inferior
court, when the cause of action®did
not arise within the jurisdiction

216

. Information.
On penal statutes made bef8re the sta-

tute 21 Jac. must be brought in
the propef county where the fact

vot having kept them so many
weeks 199

Inhibition.

What it is, and the effects of it 201
Institution or collation by the bishop
is void, where there is an inhibition
by the archbishop ibid.
Innuendo.

Where it is good, and where not 225
Institution.

Without any induction, is a plenarty
against a common person 195

Intention.

Where after a verdict such proof shall
Dbedntended to be made in the trial
as might support the action 195
Joinder in Action.

Where two or more have joint da-
mages, they may join ingthg action
202

What persons may join and be joined
in actions 202, 203
Case and trespass, or case and trover
may be joined, but assumpsit and
trover cannot 202, 204
What other actions cannot be joined
203

Jointenants.

Resolutions upon jointenancies, and
tenancies in common 204
Surrender of a copyhold to the use
of his five children equally to be
divided, and to their heirs, makes
a jointenancy 206
One jointenant may distrain, but he
cannot avow alone, because that
goes to the right 207
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Issue.
If informa), it is aided by a verdict
Page 197
Cannot be joined upon two negat.ig?:ls
ibid.
'Though the matter is contradictory,
yet there must be an affirmative
and negative 208
Where the issue is immaterial, and
where not 121, 208
Where issue is joined upon an imma-
terial thing, 1f it is found for the
plaintit he shall have judgment
805
But where it is taken upon an imma-
terial traverse, there mustbe a re-
leader ibid.
It 1s informal, if the words super pa-
triam are omitted 209
Yhere there is an affirmative and ne-
gative, the pleading must conclude
to the country, and not with hoc
paratus est verificare 21
Where the general issue is pleaded,
and not entered, the defendant may
waive it within four days of the
term, and plead specially ; so if he
lead in abatenent, he may waive
it and plead the special mhtter
211, 274
Where the legality of a warrant must
not be put in issue 854
Where a traverse amounts to the ge-
neral issue, it is ill 556

oF.sue of the Budy.

YVhere the word issue makesan estate-
tail in a will, where not 128

Judgment.

Lands are bound, as to purchasers,
from the signing the judgment

) 159

Where a judgment in an inferior
court was pleaded without any
laint levied, and held géod™ 112
After a rule to sign judgment, there
must be four days exclusive before
itis signed ibid.
A judgment cannot be aflirmed in part
and reversed in part tbid.
Every judgment must be both com-
lete and formal 218

Of judgment by nil dicit, and by

default, and by departure in de-
spight of the court Page 213
Where it is signed four days after the
return of the postea, the fourth day
« mustbe exclusive A0

[ Jurisdit;tion.

Cases concerning exempt jurisdictions
79, 80

‘What shall be intended to be out of
the jurisdiction, and what not 216
Where infra jurisdictivnem must be
alldged’in pleading,  +  ibid.

Justice of Peace. .

Where property is in question the
justices of peace have no jurisdic-
tion 217

Justification.

Under a prescntment in a court-leet,
good 52
Cannot be givenin evidence where it
cannot be pleaded 218
Where one cannot justify a trespass
unless he confessdt tbid.
Where a justification must go to the
whole, and where to part ibid.
‘Where it is repugnant ibid.
Justification under a judgment in a
court-baron, ill, because a levari
Jacias was set forth when it should

be a distringas 219
K. -
’
King.
OF his plerogative to pardon offences
265

Fines for éffences belong to him, and
the reason why ibid.

L .
. * Lancaster. ‘
ERECTED into a county-palatine by
act of parliament, anno 50 Ed. 3.

111

There i3 ohe seal for the county pa-
latine, and another for the dut;l;'i
] " S



THE TABLE.

What things the king may grant un-
der the dutchy seal, and what not
Page 111

Laws.

The division of laws 1
Of laws in general, and of the coz
mon law 242

Lease.

From year to year, as long as both
parties agree, is a lease fof two
ears * % 135
After a year is commenced, neither of
tlre parties can determine their
will 222

»

Lease at Will.

The lessce cannot determine his will
after a quarter is begun, without a
quarteg’drent, nor the lessor with-
out losing a quarter’s rent 222

Lease for ,Tears.

The lessee granted the lands to 7. R.
his executors, &rc. habendum to
him and to his’executors after the
death of the grantee; adjudged,
that the whole term passed, 222

Lecturer.

The ordinary may license him, but
cannot determine the right to the

lectureship 87, 144
. Leet.

Justification under a presentment in
a court-leef, good ’

Legacy.

Is properly triable in tde spiritual
’cgurtp: bit when itis to bg paid
out of the lands, the remedy is in
Chancery 223

In what cases an executords not bound
{o pay a legacy %bid.

Libel.

What shall be a libel, and what not
204, 925, 226
) Where the information and the libel

wadiffer but in one word, it is ill 224 To restore a serjeant at mace
52

SaLkewo, Vo, IIL

Liberate.

‘Where the sheriff may deliver a thin
extended withouta liberate directe
to him, and where there must be a
liberate Page 159

Lights.

Where stopping lights is a nuisance,
and how to be abated 247

°
Limitation of Jction.

Where the statute of limitations shall
not be given in evidence, and
where it shall 154

‘Where non assumpsit infra sex annos

o 18 a good plea 227

Where the statute is not well pleaded

ibid,

To what cases it extends, and whe-
ther to mariners’ wages 227, 228

o It does by a subsequent statute,
n. ibid.

Where a new promise or acknow-
ledgment will revive the action 228

‘Where the plaintiff is beyond sea, his
case is not within the statute ibid.

» Livery.

Within the view en interest passes
witheut an actv-l entry 165

Lunatic.

Where he must be made™: prty to a
bill in equity, where not 301

M.
Maihem,

WHERE and how the damages shall
be increased 114

N Mandamaus.

To swear two churchwardens, the re-
turn was, that they were not debite
electi, but did not say, nec eorum
aliquis, ill 162

Denied to execute a judgment in an
inferior court, betause the plaintiff
hath another remedy 229

ibid.
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It will not lie to restore an alderman
who is poor Page 229
or to restorc a proctor of Doctors
Commons to his office , 2%0

Nor to restore several persons jointly
to their offices, but each must have
a several mandamus ibid.

Denied upon a supposed failure of
duty in the justices of the peace,
to remove a man from a parish,
after he had offered security tq in-
demnify the parish; but if an affi-
darit had been made of the fact, it

mi§ht have been granted ibid.
It will not lie to turna fellow out of
a college ibid.

It must be directed to a corporation
by its proper name ibid.
‘Where the return isill, and where
the cause of removal is good 251
Denied to restore a man to the office
of clerk of the butchers company
in London 232
Denied to the new overseers of the
poor, to make a rate to reimburse
the old ones hid.
To admit an executor to the probate
of a will; the return was that she
was executrix durante minore &tage
of . R.who was now of full age,
not good 2353, 162
In what cases it shall be granted, and

in what denied ibid.
o o: Manor.
By what act it may be destroyed, and
how it may be revived 25
Mariners.
Their wages are a duty at common
law . 227

- JMarriage. ¢
What shall be good evidence of a
promise of a single womart tp marry
a single man “ 16, 64
In personal actions the matter must
be laid upon the fact of marriage,
(viz.) that atsuch a time and place
the parties were married ; but in
real actions, and in appeals, it must
< laid upon the right of mar-
riage, (viz ) in legitimo matrimonio
copulati 64

Custom to pay so much for marrying
is triable at law Page 8
Marriage with the consent of such

persons, is only in terrorem 246

' Master and Servant. ¢

Yhere the master is chargeable for
the acts of his servant, and where
234, and note.

Melius Inquirendum.

not

To whom it may be granted, but not
to 2 coroner 100

* Misnosfaer.

Baronet is a dignity, and part of the
name 238
Knight is likewise a dignity, and part
of the name 336
Where a corporation is misnamed
237

The defendant was sued Bysthe name
of Juhn, and pleaded, that he was
baptised by the name of Benjamin,
and traversell that he rcas known
by the nane af John ; this traverse

is repugnant 238
‘Where an alias di¢tus is proper, and
where not thid.
‘Where a demurrer to a misnosmer is
not gbod 152, 236
‘Where John was sued, and he plead-
ed, that his name was Thomas
238, 259

‘Where there was a misnosmer in'the
surname 239

Mis-trial.

‘What shill be a mis-trial 192
Where the trial is in an improper
countli 3 a8 in covenant, the action
was a‘i‘c\ in Kent, and the breach
assigned was, in not repairini' in
Surrey and the trial was in eé:t
363
Tr:ﬁl mus? be in that county where
e matter in issue doth arise, and
not in the county where the action
is laid 364

o 0 Money.
Of the value of broad-pieces of goldi
and guineas ‘ 269°
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Mortgage.

Where the mortgagee lends more
money upon bond to the mort-
sgagor, he shall not redeem, without ,
paying both; but if he mortgage
the equity of redemption to anoy
ther, it shall not be affected witlj
that bond Page 84, 240

Where matter subsequent shall not
make the deed a mortgage, if it
was not 80 originally 241

‘Where a mortgagee assigned the mort-
gage, albrthe 'L:gterest then due) and
paid by the assignee, shall be prin-
cipal ibid.

Where the heir of the mortgagee shall

* have the redemption-money, where
pot ibid.

Murder.

He who gavt the stroke, and he who
was assisting, are both equally guilty
’ 89

Indictment on the statute of stabbing,
omitting these words, having not a
weapon then drawn, is not good

’ 191

Mutual Promises.

Where an indebitatus assumpsit will
not lie on mutual promises 172

What shali be mutual promises after
a verdict

‘What shall be mutual covenants 108

N.

Nobility.

PLEADED in abatement o the writ
. 241
It cannot be surrendered or trans-
ferred by fine, because it is a qua-

dity inherent in the blood o244
Nolle Prosequi.
Where it is no discharge 245

When and where it may,be,entered
as to one, and proceedings may go

« on againgt another 247

Nonsuit.

The difference between a nonsuit and
retraxit Page 244

Notice.

‘Where it shall be intended to
a forfeiture

Where special notice must be given,
where not 246

Where a devisee is bound to take

prevent
3

of an estate limited to him ugon.
condition ibid.
0.
Oath.

THOUGH voluntar , if broken, the
arty is punishable in the Court of

ina’s Bench 248

Inwhat cases a Quaker’s affirma-

dion is admissible ib. and note.
Office.

Where it may be executed by a wo-
man, by deputy 2
Wheye it cannot be granted in rever-
%ion 250
Office of marshal of B. R. cannot be
ranted for a term of years 251
Where grants of offices are void by
the statute 5 Ed. 6. and where not
251

L )
Orders of Removal.

Of a poor man quashed, because it
was made upon complaint only,
and did not say of the churchwar-
dens and overseers of the poor
, 254, 255

Quashed, because it was not said,
that he was poor or likely to be
poor , 255

Ought ¢o be directed to the officers of
both parishes, from whence, and to
what place removed 256

To remove a poor man and his fa-
mily, not good, because some of
his family might not be remove-
able, quashed for'that reason 260

Order made by two justices, though
not of the division, good 258
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Overseers of the Poor.

Indicted for refusing lo accompt for
the money by themreceived P.187
Mandenus not granted to the new
overseers to make a rate to reim-
burse the old ones 232

Outlawery.

In Lancaster is pleadable in B. R. but
outlawry in Clester is not, andewhy
111

What is forfeited by an outlawry 262
Where outlawry is a good plea, and
where not 262, 263, 275

Oyer.

. L]

The demand of oyer is a kind of plea,
and it is always intended, that the
deed is in court when oyer is de-

manded 119
[

P.
Palace.

IS not privileged where the king is
totally absent, both by himsel& and
servants 92

Pardun.

The difference belween a general and
special pardon 264
Upon agpasdon of felony, the party
must find sureties for his good be-
haviour by recognizance, for any
time under seven years 265

Parishes.
For what purpoese they were institutﬁg

Parliament. .

Debt upon the statute 23 K" 6. for a
false return of a member to parlia-
Tl:neﬁf be fon
e difference between a tion
and adjournment proroga%s
Where an_order of the house is de-
termined by a prorogation  ibid.
Where a private act of parliament is
misrecited, the party must not de-

mur but plead nul tiel record, but
where a public statute is misrecited,
he may demur Page 296, 330
Appeals and writs of error stand good
after a parliament is dissolved 397
Of justification under an act of par-
r liament Q4
LPartilion.

Where the judgment in partition is
not removed by a writ of error 145
Tenants in common were not com-
pellable to make partition before the

stdtute ¢ . 208

Pawns.

Cases relatinito pawns, where the
pawnee hath a property in them
268

‘Where he may be indicted for refus-
ing to deliver goods on a tender of
the money v, ibid.

Pension.

By prescriptions where the party may
sue for it 215

Perjyry.

How it is punishable, and where the
offender may be indicted, where not
269, 270

Objection to an information for a per-
Jjury not allowed 199
No new trial on an indictment for

perjury 862
Physic. ’,
‘What shall be a practising physic,
what n{it P ' &P 17
Pigeon-House.
L]
Who may build it, who not

248
Pleas. :

Congluding®ith hoc paratus est veri-
Jficare, where goud, where not
208,209
‘Where there are two affirmatives, the
conclusion must be et hoc parntus
est verificare 210
‘Where the conclusion of a plea makes
a discontinuance ¢ ihid.
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“Where there is an affirmative to a ne-
gative, yet if the matter is new, the
party need not conclude to the
country Page 211

Pleading inter alia not good, because
too general 271, 302

Venit & defend. Vim & injuriam, g
only matter of ‘form 27;

Where a plea amounts to the genera
issue, it is not good 272

What pleas do not amount to the ge-
neral issue 73, 274

Where a plea in the negative and
without®a fulkdefence, is good® 282

~ Plene Administravit.

‘What shall not be given in evidence
after that plea 151

Possession.

Withouted property will maintain an
action 9
Where the action is founded on the
possession the plaintiff need not set
forth a title 12
Where it will support an action against
a wrong doer 19
Where the avowant cannot have a
return without shewing a property
. 5

‘Where a man may justify upon his
possession, without shewing a title
220

In a quare impedit the plaintiff must
always declare upon his possession

* 292
Where a justification upon the posses-
sion is not good 556, 361
Where the plaintiff may diclare upon
his possession for a foot-way to his
house of which he is possessed, &c.
893

Powers.
Of powers to make leases 276
Of powers to sell lands * 276, 277
o
Prescription.
‘What makes a prescription 278
In occupiers, &c. in farmers, &ec. in
inhabitants, &¢. good, and’ not si::?li
“ L4 .

Is always alleged in the person
Page 279
It cannot be in estate for years ibid.

. Presentation.

Pending a quare impedit 280

How the plaintiff must declare qu
a presentation ibid.

‘Where the incumbent is likewise pa-
tron, his heir and not his executor
must present after the death of the
ancestor {bid.

Prisoners, Poor.

The justices have no authority to dis-
charge them, unless they were ac-
¢ tually in H!n'isou on such a day; it
is not sufficient that they were with-
in the rules 350
Cannot discharge a poor prisoner, if’
he owes more than 100L. to any one
* man thid.

Privilege.

Of a palace not allowed where the
king is always absent 92,284
Aftgr afull defence and special im-
# parlance, it is a question, whether
the party may plead privilege 271
Of the courts at d’estminster Hall,and
of oflicers and attornies attending
them, well pleaded, and not 285
Prohibitione

To the spiritual court never too late,
where that court hath not an original
jurisdiction 87, 287
here they have an original jurisdic-
tion, there a prohibition after sen-
tence is too late 288
Where it shall be granted for scurril-
ous words, where not ibid.
Of the ancient course of proccedings
on*a prohibition 289

Property.

Where it doth not vest till the actual
delivery of the goods in possession
“~ 62

A man may have a property in a dog
140
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Where it is altered by the seizure of
oods in execution Page 159
‘Where a man may have property in
8! 189, 291
Where property is in question, the
justices of pcace have no jurisdic-
tion 217
Of the several sorts of property in
conies, fish, and deer, &c. 201
In replevin, the defendant must plead
property, either in bar or in abate-
ment SO7

Provisos

Where it makes a covenant and not a
condition 108
Of carrying a cause to trial by provi;o
. 362

Purchase.

‘The difference where the heir takes
by purchase and where by descert
292

Where the word heirs is a name of
purchase and not of limitation ibid.

Q .
Quaker. e

\VHERE his solemn affirmation shall
not be allowed, but he must make
oath in the common form 133, 248

o Quare Impedit.

Is a possessory action, in which the
laintiff’ must always declare upon

is possession 293
‘The bishop can never counterplead
the plaintif°s title without mak-
ing a title to himself, either as pg-
tron or by lapse, for otherwise he
hath nothing but to grant institu-
tion « dbid.
Of the plea of an incumbent’ in a
quare impedit ibid.

R.
Record,

WHERE an error may be assigned
contrary to the record 2

Where nul tiel record is pleaded, the
party cannot demur to such plea
Page 294, 330

Where upon such plea it is proper to
crave oyer of the record, unless it

* is in another court 295
’ Recovery, Common.
Where it bars an estate-tail 296
Recusant.
Convigt made his wife exequtrix, she
shall not, prove hisewill 133
Relation.

Where a subsequent act shall relate
to one precedent 182
Where it shall be ad proximum ante-
cedens 199
Judgment must relate to #ig essoin-
day, that being the fircst day of the
term 212, 545

Il'elease.

Where a release of errurs was pleaded
upon a writ of efror brought, the
judgment shall be nil capiat per
breve 214

Release, how to be pleaded 274

Covenant never to take advantage of
a deed, amounts to a release 298

Release of all right to such lands will
not release a judgment not exe-
cuted ibid.

Release to one obligor is a releaseco
both ibid.

t HRemainder.:

‘Where it is contingent, where exe-
cutory, atd not executed 128
A contingent remainder cannot de-
];end upon an estate for yearsor in
‘ee, but it may upon an estate for
life or in tail 299
‘Whet'e there is no estats tosu ppo.rbtili:l.:
i

By what acts the contingency may be
destroyed

Where a contingent remainder is li-
mited, ' no'estate atterwards limited
can west ibid,
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Reut.

‘Where part of it became due pend-

ing an action of debt against an

« administrator, the plaintiff could

not get judgment Page 4

‘Where an action of debt for renpt
may be brought by an assign
11

Debt for rent is of as high a nature

as debt on a bond 161

Where nil habuit in tenementis is a

good plea to an action of debt for

rent o s 21¢, 302
‘What shall be a™ent and what a sum
in,gross 302

Where every quarters rent is a seve-
» ral debt, for which distinct actions
may be brought 303

Repairs.

Where the dcceptor of an assignment
must repair 3
Where the lessee must repair 11%78,

Repleader.

Where the defendant is out of court
by default there can be no replead-
er ° 121

‘Where issue is taken upon an imma-
terial traverse, there must be a re-

leader 305

Itis not allowed after a demurrer or
writ of error, though formerly it was
otherwise 505, 306

Replevin.

’ ]
In replevin the defendant may plead
property in bar or in abatement
’ 307
‘Where the declaration is not good,
‘and for what cause 308

. Request. )
Where it must be specially alleged,
,and where sepius requisit. is not

" sufficient 308
‘Where the request is to do a collate-

ral thing, and not to pay’money,
« there it mast be averred 309

Where there is a precedent duty,
before a demand made, their licet
swepius requisit. is good Page 509

. Rescous.

‘Where the distress was unlawful, the
owner may rescue before the im-
poundiag, but not after 310

Return of a rescous done to a bailiff
good ibid.

Resignation.

Bond to assign a benefit upon request,
good, and no simony 325

. Restitution. .

Made above three years after the in-
uisition taken of the force, it is
ill, because the statute intends a
® speedy remed 815
Goods imported contrary to act of
navization were seized, and after-
wards the property was claimed by
another, in such case a writof re-
stitution is eax gratia, and not ex

» €8ito justitie 513
Returns.
Of a mandamus ill 88

‘Where the return of an kabeas corpus
is ill, for that it set fogh g custom
for the mayor, &c. to commit to
the sheriff, and doth not say, that
he was sheriff 92

Sheriff, or other officer, justifying
under a returnable writ, must shew
that the writ was returned 220

i Retraxit.

The diffgrence between a retraxit and
2 nonsuit 224

Reversion.

Where a grantee of a reversion may
have an action of covenant against
the lessee, after'the assignment of
the term, and the acceptance of the
rent by the assignee 5
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Revocation.

Devise of lands to 7. R.in fee, after-
wards the testator mortgaged the
same lands to K. R.in fce;this is
not a total revocation of the will,
but enly quoad the lands in mort-

ge, and the devisee shall have the
equity of redemption ~ Page 315

Where a subsequent will shall not re-
voke a former 316

Yhere the revocation must be in ¥rit-
ing, operating as a will, or declar-
ing an intent to revoke 306

Where a fine and deed make a revo-
cation, where one alone would noé:

31

‘Where a power of revocation is once

executed, it is final ibid.

Riot.

An indictment against W. R. cum
waultis aliis, is good str
Where the sheriff must be a party to
the inquisition and setting the _’l,i_nde
ibid.

S.
Schoolmnaster.

MUST be licensed by the bishop, and
may be punished in the spiritual
court for keeping school without a
licence 318

‘
‘e

Scire Facias.

Judgment in ejectment, and a year
and a day passes, the plaintiff must
take out a scire facias against the
defendants and tertenants, before
he can have an habere facias poss-s-
sionem’ 819

Judgment in ejectment against two,
then one of them dies, the plaintiff
may take out execution dgainst the
survivor ibid.

Where the return of a scire facias is
not good 820

Upon a judgment in an inferior court,

it must aptl;ear in the scire facias
how the judgment came into B. R.
cither by certiorari, or writ of
error ibid.

Where the scire facias against the ter-
tenants is general, itis not safe for
them to plead in abatement, that
thereare other tertenants, not named

. Page 531

At common law a scire facias would

¢ not lie upon a judgment in a per-
¢ sonal action : ibid.

Seats in a Church.

A man cannot prescribe for a seat in
a church (viz.) in npvi egclesice ge-
nerally, without r%pairingit 85

The chief seat in the chancel belongs
to the impropriator, but by pre-
scription it may belong to another

86

Serjeant at Law.

Being likewise by patent fhe king’s
serjeant, was made lord commis-
sioner of the great seal, his patent
of Kking’s serjeant is determined

252

Sessions.

‘Where the{ have no jurisdiction but
by apnea 257
They must either reverse or aflirm an
order, they cannot make a new

order on a third parish 254
They cannot supersede an old order
256

Settlement of the Poor.

Taxing 4 poor man will not make a
settlement unless he pay it 253
The settlewent of the husband makes
a settlement of his wife and chil-
dren 256
But if the parents are both dead, the
children,must be settled in the
lace where born _ 257
ere the service was for more than

a year, though not upon one con-
tract, yet it makes a settlement
<ibid.

‘Where-the settlement of the parents
shall be the settlement of the chil-
dren, where not 209

(
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Sheriff

No action lies against him for taking
insufficient bail Page 57
Bond given to the plaintiff himself for
appearance, and not to the sheriff,*
is good 75
The sugl;ect cannot be exempted from,
the office of sheriff, but by act of par-
liament, or the king’s grant 134
Where and what process in one she-
rif’s time may be executed by
al_lother succeeding sheriff 147
Action against him for a faise réturn
of a fieri facins . 149
Whese payment of money to hin b
one taken in execution, is good,
>where not 158
He must be a party to the inquisition
for a riot, and likewise in setting
‘Vt'l‘le ﬁr':,e p 317
ere he levies goods by a fieri fa-
cias, he'hlf:ty sell them,ythoﬁ,;h hefis
out of office 322
If he does not pay the money so levied,
an action of debt les against him,
and against his executor after his
death, because it was a duty owin
by him, and not only a persona
wrong 3
Where he levies more than will satis-
ﬁy the debt, he may detain it till the
ebtor demands it, and where not

159
Though he may be a trespasser, yet
the execution stands go 160

Befoye the statute of £d. 2. he never
pat his name to the return of any
writ 314

If he return 8 cepi corpus,qand hath
not the body, he shall be amerced

ibid,
’
Slander.

Where words spoken, and charging
the plaintiff with capital offences,
are actionablg, ®325

+ 'Where such words are not actionable

’ 326
‘Where words spoken of tradesmen

are actionable ibi

\Where words s

* .pre not actionable

SaLxeLp, Vor. IIL

1
ken of *trallesmen
327

‘Where words spoken of men of profes-
sions are actionable Page 528
Where such words are not action%lz:{,
ibid.

Spiritual Court.

In what manner they may try a thing
of a temporal nature 288

. Statute.

‘Where the conclusion of pleadings
contra formem statuti will hurt,
where not 329, 351

‘Where a general statute is misrecited,
the defendant must denfiir, and not

» plead nul tiel record; but where a
private statute is misrecited,he must
not demur 296, 330

Where the mistake is in the title of
the statute, it is ill 331

Véhete a particular method is direct-
ed by a statute to recover a for-
feiture either by action of debt or
information, an indictment will not
lie S50

oo’ Steward.

Of a manor cannot make a deputy
without special words in his patent
8o to do 124

Stewardship of a manor may be grant-

ed in reversion 125
[ ]

Suit of Court.

Suit real dye to courts of public in-
stitution being not performed, the
defaulter shall be amerced; but
for suit service, which is due by
reservation, the lord may distrain

332
* +  Sunday.

Where a prisoner escaping may be
retaken by an escape warrantona
Sunday 148

Writ of inquiry eéecuted tres Trin.
which was on a Sanday, and it was
returned as executed on Mond:g

3

§3
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Supersedeas.

‘Where a writ of error in parliament
is no supersedeas Puge 333
Where a writ of error in the"Exche-
quer-chamber is no supersedeas ib.

Surrender.

Or a copyhold good, though not agree-
ing with the covenant to surrender
*100

Simony.

Not pardened by the word offences
in a general pardon, because it is
melum in s, 265

How.it is defined ihiel.

Perding a quure impedit, one sold the
perperual advowson to B. that he
might present J}. I, it is simony

323

Where the patron was an infant, afid
tl:e simoniacal contract was made
with his mother, he need not be
named in a guare impedit 324

Where the statute against simony
need not be recited in a quarg im-
pedit el

Where the incumbent had no notice
of the coriupt agreement made be-
tween ¥ R. and the grantee of the
next avoidance, yet it is sinony 325

T.

Tail.

Where an estate-tail is executed 202
Devise to the issue of his bod y,whether
it makes an eftz (e tail 296
Where a lease made by tenant in tail
shall bind his issue . 336
‘Where a reriainder was devised to
his right lieirs males it shali be in-
tended right heirs males of his body
(vide nute) 336
Fevffaient to the use W. &. for life,
remainder to the son of the feoffor
and his heirs, ard for want of issue
of him, to tife right heira of the
feotfor, the son hath an estate-tail
337

Where an cstate-tail is executed
and where it is in_contingency
‘ Page 337,338

Tules. -

Never awarded on an indictment,
without a warrant from the attor-
ney-gencral 339

Where a jury is summoned to try a
particular 1ssue there may be a
tales; but in commissions of gaol-
delivery, the course is to send a
wtitten precept to the sheriff to re-
turn a jury generfilly 338, 339

Taxes.

)3
‘What houses are taxable to the poor,
and what not, and of taxes, subsi-
dies and assessments 340

Tenants in Comalgn.

‘What makes a tenancy in common
. 205

Tenants in common may join or sever
in debt; but they must sever in
avowry, because,it goes to the right
27

They were not compellable at comn-
mon Jaw to make partition before
the statute 208

Tender.

‘Where the time and place are certain,
it must be set forth when he game
and made the tender, and how dong
he stayed 342

In debt gn bond to pay a certain sum
on a certain day, there a tender
on the day, and semper paratus, is
a good plea, but not in assumpsit

343

It is not a good plea where the time

and place of payment are certain,

without glieging obtulit se 342
[ . -
Tenor: .

Imports an identity, and there must '
be no variance between the infor-
matien and the libel 225,226

Where debt is brought on 'ndgmel‘xt(
in an inferior court, and nul ttel
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record pleaded, that court shall cer-
tify only tenorun recordi Page 296

. Time.

An impossible time is no time 8
Where the time is material in plead®
ing and not transitory 44
Where the day is not material in
pleading 123
Where it is made part of the issue, it
isill 208, 209
Where a thing is to be done at siych a
time, and tht plaidtiff gets forth,
that it was done on such a day, it is
00d 346
here time shall be computed ac-

cording to the calendar, and not b

twenty-eight days to the mout
347
Where the day on which a grant was
made is het traversable 855, 356
Where the time must be traversed
both before and after the trespass
’ 557
“Where the traverse doth not answer
the time ibid.

Tithes.

The party may be sued in the,diocese
where he subtracted the tithes,
though he live in another diocese

90

Of the several sorts of tithes 347

Trees above twenty years growth are
nct tithable 347

Titltes of flax are small tithes, and be-
long to the vicar 549

' )

Title.

Either by grant or prescription need
not be set forth where the action is
rounded on the possession 12
‘Where a title is set forth but incon-
Wii;atent, it makes the pleading ill, 14

. ere it must bfset forth 274, 561
Where it need not be set forth 36,
' 278, 306

In debt for rent, the defendant plead-
\ ed, that the plaintiff nib hapuit in
> tenementis, he need not set forth
*his title 211, 302

Where a man may justify upon his
possession, without setting forth any
title R Lage =20

Tonnage and Poundage.

When granted, and for how long
349

Trude.

Indietment for using a trade, §e.
quashed, because it did not conclude
cuntri nacem 190

Where an indictment for using a
trade, not heing an apprentice b it,
is not good IS 351

The informer may prosecute for his

* moicety of the forfeiture withi the
vear, but the king may prosecute
after the year (viz?e note) ibid.

Traverse.

Is immaterial when it makes the issue
too streight 28
1t must be allowed by the justices of
peace, if the party tender it upon
an Wquisition of a furcible entry on

i view 170
Where it is repugnant,and where ouly
matter of form 238
‘Where a plea is not good without a
traverse 352
Where the words virtute cujus are
not traversable e o ibid.
‘Where a matter is confessed and
avoided, it need not be traversed
353

In avowries and trespass, if a freehold
is pleaded, it must be traversed 354
Traverse, if pursuant to the plea, is
ood 355
‘What is not traversable ibid.

T'reason.

L) .

An attainder in high treason was re-
versed, brcause judgme.t was given
without asking the offender what
he had to say, why it should not

358

Since the statute 25\Ed. 3. there can
be no constructive treason 358

"Treason done beyond sca may be tried
in Middlesex ibid.
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Trespass.

Where the declaration is good in
this action for killing conies, and
taking fish, without saying suns

Page 290, 291

Trespass vi & armis cannot be tried
in an inferior court 359

Where trespass with a confinunudo is
not good ibid.

Tl'ial-

‘Where a new trial shall not be gmntgd
561
In trespass against three, the plaintiff
had a Veruict, but it was against
evidence as to one of them, yet ne
new trial could be had 562
‘The judge of an inferior court cannot
grant a new trial after a scire facias
against the bail 365
[ J

Trover.

The declaration was general, as of
Michaelmas term. and the cunver-
sion was laid on a day ccﬂQn in
that term, and yet good ve)

Where this action will lie for a dog

139

The conversion is the gist of the ac-
tion 566

What plea is good in trover, and what
not , ibid.

The gencral natuve of this ac-
tion, n, - 367
See Inducement.

Trust.

Where the father and son join ima
purchase, it shall be intended for
the advancement of the son, and
that he is not a trustee _* , 567

‘Where a trust is to raise money out of
the yearly profits, in such case the
lards cannot be sold to raise the
money, unless it was to be paid on
a certain day before it could be re-
ceived out of the profits ibid.

V.

, Vagrant.
A man is not indictable for being a
¢ Yagrant Page 208

Variance.

Where it is amendable by the statute
16,& 17 Cir. 2. 368
Where it js bel’Weerﬂ(ne whit and the
declaration, itis i 368, 370
Where it is between the writ of error
and the record certified 8
Where on a writ of error on a judg-
ment in a scire facias on a recogni-
zauce against the bail, it was in ad-
judicatione executionis judicii,in-
stead of recognitionis, itlip ill ibid.
‘Where ina scire facins the copulative
et was put instead of aut, adjud (;I
iil . ibid.

Venire facias, & Visne.

Where a place which is no vill shall
after 4 demurrer or verdict be in-
tended a vill 581

Where the want of a venue is cured

ibid.

Verdict.

Where it aids a bad declaration ,236
It will not help where the matter is
not actionable, or where the party
hath taken a wrong rgmedy 30
Discontinuances are helped by the sta-
tute of jeofails after a verdict 130
Where it yas set aside for the misbe-
haviour of a juryman 872
Where the defendant was charged
with several trespasses, and found
guilty as to one, and the jury find
nothing as to-the o,ﬂler, the verdict
Vils ill N 37%
Where the jury may give a genera
verdict, ar':d 'wherg tﬁ;ey mga; find
the matter specially *373
Of verdict® where more is found than
what was issue, and yhere less is
found 874, 575
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Vican

The difference between a rector and
a vicar Page 377
Nicarages are endowed out of the
rectory s7g
Where a vicar may sue to have his
vicarage augmented ibid.

Visitation,

When it is made by the archbishop,
all acts of the bishop are suspended
by an ishibition . 7 201

'The founders an¥ their heirs are visi-

. tars of lay-foundations 880

University.

In what cases they have a jurisdiction
and privilege, and in what not 583

Union.

‘Who may make an union of churches,
and the form therebf 382
Though by an union both parishes are
made one, yet as to taxes and re-
pairs, they are still several  ibid.

Uses. e

Where estates are conveyed by way
of use 299, 384
Of considerations to raise an use 3$85

Usurpation.

Where an usurpation is on the king’s
title, the jncumbent must get let-
+ ters patents ad corroborandum 389

Usury.

-

Qne in execution on a judgment for

usury, is not bailable 58
Indictment will lie at sessions for
asury 188

The receipt o~”some of the money in
pursuance of the usurious contract,
makes the party punishable 390

Where corrupte recepit is no good

lea o o tbid.

What shall be an usurious contract

2 - ibid.

w.

’Wages.

Justices have power to make an order
for wages, but not for work done
Page 261

Warrant.

Of commitment, where it must be
returned in haec verba, where not
93

Where a warrant is ' illegall
executedg;;dan improper oﬁcﬁ,i{
is naught 149
Where the legality of a warrant shall
not be put in issue 954

Waste.

If the defendant pleads, he repaired,
» &ec. before the action brought, it is
good 150

Way.
Justification for a way not well plead-
e ‘ 275
Pt jury found, that reparare non
debet, but did not find who ought
to repair, get adjudged good 392
Indictment for stopping a foot-way to
a church ad commune nocumentum,

‘ﬁ)od ibidu
ere a parish is indict.d fcr not re-
pairing a way, they cannot plead
not guilty, but must shew who is
to repair either by tenure or [;re-
scription ibid.
‘Where the defendant may be charged
ratione tenure ibid.
Upon an indictment for not repairing,
the defendants may be admitted to
a fine before verdict, upon a certi.
ficafes that it is repaire 393
What shill be accounted a highway,
what not ibid.

>

Will.

'Though informal, wmay be good 187
Why to be construed favourably gore
than any other conveyance =~ 127,
128, 594
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‘What shall be a sufficient subscribin
of the with®sses in the presence of
the testator #Page 395

Two witnesses to a wil, and one new
witness to a codicil, doth not. make
three witnesses to the will ibid.

Witness.

Oue convicted of senjury on the sta-
tute, though pardoned, cannot b{e a
witness 55

One who may be a loser by the deed,
or gainer by the verdict, cannot be a
witness on an indictment against

another for forgery 172

€ -
N it of Error. ‘
Where it lies in parliament, where
not 147

‘Where a wiit of error in parliament
is no supersedeas 33
Nor in the Exchequer-chamber ibid.
In debt on a judgment after a writ of
error brought, the plaintiff in error
must not demur, but plead a wrt of
error depending, and pray judgifient
if he shall be compelled to ansvi®
397
Where the error is well assigned,
there the plea in nullo est erratum
i3 a confession of the fact ibid.
‘Where a writ of error is no supersedegs
e © 398
Where a release of errors is pleaded,
and upon issue joined the plaintiff

hath a verdic{, the court caunot re-
verse {' ot judgment Page 398
Where a_julgmert is affirmed on &
writ of error the plaintiff in the
original action shall have damages
¢ and costs, per statut~ 3 H. 7. cap.
10. for the delay of execution 114
If the plaintiff in a writ of érror lie
¢still, the defendant shall have a
scire facias against him to shew why
he should not have execution on
the judgment 144
‘Writ of error by the bail, and the
errer assigned was, that ¢here was
no capias against #he principal, this
is error in fact 145
‘Where a writ of error depending is no
wgood plea ibidk
here the plaintiff may enter, though
there is a writ of error dependin
ibid.
Error in fact must be redyessed in
B. R. and not in parlianffent 140
‘Where, upon a writ of error brought,
if the record is not certified, the
plaintift may Have a writ de execu-
tione judicii ibid.
‘Where all the defendants in the ac-
tion must join if a writ of e.l;’r_c:lr
nmna.

\ Writ of Inquiry.

‘Where 2 _judgment shall not be set
aside after a writ of inquiry 400
‘Where an imperfect finding by the
jury shall not be supplied by a writ
of inquiry ibyl.
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